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Chapter 1

Introduction

Over the course of the last 20 years, discussions about how profits of mul-
tinational corporations should be taxed in the international tax system have
more and more become part of the public debate. In this public debate, it
is often mentioned that multinational corporations are not paying their fair
share in tax. This is not because they are breaking the rules but because they
are using the rules to game the system.' This is possible because the interna-
tional tax system is made up of separate national tax regimes. Multinational
corporations can use the disparities between these national tax regimes as
well as the differences in the national implementation of international tax
standards to eliminate or reduce their tax burden.’

Multinational corporations typically maintain that they comply with both
the letter and the spirit of all applicable rules and regulations of the coun-
tries where they are active.® This is likely true, as exploiting such oppor-
tunities might not, per se, violate any domestic tax rules. Even so, from
a more holistic point of view, one could argue that such behaviour is still
inconsistent with the objectives of those domestic rules and the underlying
international tax standards.*

Moreover, the international tax debate on whether a fair share has been paid
is usually about two aspects that are closely connected but have different
focuses. The first aspect concerns the question of how much tax is paid.
This refers mostly to the comments suggesting that using the gaps between
national systems would be contrary to the spirit of international tax law.
This raises questions of whether there is a spirit of international tax law and
whether such a spirit actually imposes any legal obligation on taxpayers or
states. The second aspect concerns the question of where taxes are paid. In
fact, it appears that commentators that claim that multinational corporations

1. See, for instance, M. Gelepithis & M. Hearson. The politics of taxing multinational
firms in a digital age. Journal of European Public Policy, 29(5), 708-727, 717 (2022);
M. Devereux et al., Taxing Profit in a Global Economy, 14 (Oxford University Press 2020);
and European Commission, A Fair Share — Taxation in the EU for the 21st century. 4
(Publications Office of the European Union 2018).

2. OECD, Addressing Base Erosion and Profit Shifting, 5 (OECD Publishing 2013).
3. See sections 9.4.1.4.,9.4.2.3. and 9.4.3.3. for examples.

4. OECD, supran. 2, at 5.
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do not pay their fair share typically imply that a fair share has not been
paid in a specific jurisdiction.’ This suggests that, based on fairness, there
is a certain amount of tax revenue that any given jurisdiction is entitled to.®
This raises the question of whether the objectives of domestic rules and the
underlying international tax standards aimed at allocating taxing rights align
with the notion of what a fair share of each eligible jurisdiction should be.”

These two aspects are closely connected. If the tax base is shifted away from
country A to country B through tax avoidance structures, country A will
likely claim that the tax base rightfully belonged to country A. However,
when a multinational corporation does not engage in any form of tax plan-
ning or tax avoidance, the global tax base of that company still needs to be
allocated across jurisdictions. In that case, country A might still claim that,
based on fairness, country A’s share should have been greater than what the
current international tax standards allocate in taxing rights to country A.

Because these two aspects are so closely connected, in practice, they tend
to bleed into each other. In the public debate, this tends to happen to a
point that they are almost indistinguishable from each other. This book will
attempt to examine both aspects separately and shed light on if and, if so,
to what extent an international holistic view on tax avoidance behaviour
and the allocation of taxing rights exists as well as how this relates to the
concept of the spirit of international tax law.

The overall aim of the study is to contribute to the debate on designing
the international tax system in a way that is fair and just so that it is robust
enough to keep up better with the rapidly changing world economy and so
that it can deal with jurisdictions’ competing claims for their fair share of
the tax base. For this purpose, this book aims to define what the spirit of
international tax law is, examine its development over the past 20 years,
as well as suggest how the spirit of international law can be used more

5. See section 9.4. References in public discourse to the spirit of the law concerning
a fair share often pertain to a national context rather than an international perspective.
Generally, such references are intended as a corrective measure, expressing disapproval
of taxpayer behaviour that, while possibly within legal bounds, should be deemed mor-
ally wrong due to its impact. See also P. Hongler, Justice in International Tax Law, A
Normative Review of the International Tax Regime, 16-18 (IBFD 2019).

6. For an opposing view, see F. van Brunschot, De Wet van de Fiscale Jungle. Weekblad
voor Fiscaal Recht, 141, 141 (1995).

7. O. Marres, Eerlijk delen in de fiscale jungle. Oratiereeks 439, 45-46 (Universiteit
van Amsterdam 2012); R.F. Van Brederode, Introduction: Why Ethics Matter in Taxation,
in Ethics and Taxation, 12 (Springer 2020); P. Valente, International-Spirit of Tax Law and
Tax (Non-) Compliance: Reflections on Form and Substance. European taxation, 58(1),
14-21 (2018).
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effectively to give the international tax system more purpose and how this
can be helpful in making the entire system of international tax law better.

Currently, one could argue that the international tax system does not thrive
in all of these aspects just yet. As is evident from the commentaries of both
experts and non-experts in international tax, the current international tax
system has issues dealing with greater societal and economic developments
such as digitalization, globalization, and the high degree of vertical integra-
tion of value chains in recent times.

Moreover, fixing the international tax system to fit the rapidly changing
economic reality has typically involved stacking ingenious technical solu-
tions on top of the already complex architecture of the international tax
system. However, this invariably means that the system is becoming more
and more complex and that the international tax rules are more difficult
to apply for both taxpayers and governments. There are already signs that
less advanced economies lack the domestic capacity to keep up with all the
changes.® Subsequently, this added complexity often causes new problems,
could have unforeseen consequences, or could even create new opportuni-
ties to game the system.

The danger of such a recursive cycle of ad hoc pinpoint repairs to the exist-
ing system is that it slowly but inevitably erodes the principles on which
the international corporate income tax system is built. Given that the tax
system fundamentally derives its authority from these principles,’ the mea-
sures that are supposed to fix the international tax system could — on a
more fundamental level — also be putting an enormous strain on the entire
international tax system. Moreover, these repairs might not always satisfy
concerns for how tax revenue is allocated between countries, which could
increase the strain on the system even further. This raises the questions of
whether and, if so, to what extent the international tax system can rely on
ever more intricate technical solutions or if continuing on this path will
eventually lead to a system that is still technically sound but does not make
much sense any longer.

8. See, for example, J. Cooper et al., Transfer pricing and developing economies:
A Handbook for policy makers and practitioners, 9 (World Bank Publications 2017) on
the fact that many developing economies lack effective transfer pricing regimes, typically
due to inappropriate transfer pricing legislation and insufficient administrative capacity
to effectively implement international tax provisions. As a result, these countries might
be losing significant tax revenue due to intentional and unintentional transfer mispricing.
9. Compare section 2.3.
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Therefore, a better understanding of the spirit of international tax law is
important for the long-term sustainability of the international tax system.
Between the bricks of the international tax system, there needs to be some-
thing that is strong enough to hold up the entire structure while also being
flexible enough to withstand the inevitable storms that will hit it. The spirit
of international tax law should bind the whole system together so that
national tax systems can connect seamlessly, and it should give the whole
system a purpose that both ensures and justifies a distribution of the tax
base that each jurisdiction would consider fair and equitable. In doing so,
the spirit of international tax law can give the whole edifice its structural
integrity as well as inspire both taxpayers and governments to adhere to it.

1.1. Research questions

This book is concerned with exploring the concept of the spirit of interna-
tional tax law to better understand its nature. It also means to shed light on
how different actors (colloquially) use the concept of the spirit of interna-
tional tax law in the public debate on corporate income tax and corporate tax
avoidance as well as how it affects the positions that they take in the debate.
Finally, this study aspires to provide recommendations as to how the concept
of the spirit of international tax law could help to promote improvements and
enhance the robustness of the international corporate income tax system.

The book will therefore address the following research questions:
(1) How should the spirit of international tax law be defined?

(2) Can the development of the discourse on the spirit of international tax
law over the last 20 years shed light on which specific issues could
hinder future reform of the international tax system?

(3) Under which conditions can the spirit of international tax law improve
and promote the robustness of the international tax system?

It is recognized that the concept of the spirit of international tax law is not
limited to corporate income tax or the taxation of cross-border income.
However, in terms of international tax policy discussions, legislative activity
and media attention, the primary focus has been very much on international
profit taxation. Additionally, the extent of international cooperation and the
rules regulating the interaction between states and their national corporate
income tax regimes seems much more extensive than what is the case with
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other types of taxes, such as VAT or inheritance tax. The scope of this book
is thus limited to international corporate income tax. The findings might,
however, also be relevant for other international tax regimes.

Furthermore, it is acknowledged that the United Nations — and, specifically,
the United Nations Committee of Experts on International Cooperation in Tax
Matters —is an important body in the development of international tax policy
and international tax standards as well as for international tax cooperation. '
However, for the practical reason that the OECD/G20 Inclusive Framework
has much rather been the focal point for both European legislative activity
and media attention as well as the generally somewhat different focus of the
UN Tax Committee on financing for development, this study will not include
the work of the UN Tax Committee in a comprehensive manner.

1.2. Methodology

Given the aim and research questions of this book, the methodology must
go beyond the formal logical analysis of law.!" As evidenced by the public
debate, the issues surrounding the international tax system go beyond tax
technical issues, as they also concern questions on matters such as fairness,
morality, economics and politics. Moreover, these questions regarding the
complex societal problems of the international tax system are — at least in
part — the result of new technologies. This combination of factors makes
international tax law very suitable for an interdisciplinary approach.'

Certainly, elements of legal dogmatic research, such as the concept of law,
its legal principles and its interpretive techniques, are of great importance
for understanding the spirit of international tax law. Particularly, part 1 of
this book will focus on several of these elements, and, therefore, the legal
dogmatic research methods will primarily feature in this part of the book.

However, a dogmatic analysis of how the law must be applied in certain
cases will not suffice. The reason for this is succinctly incapsulated in the

10.  See, for further information on the work of the United Nations Committee of Experts
on International Cooperation in Tax Matters, United Nations, UN Tax Committee, available
at https://financing.desa.un.org/what-we-do/ECOSOC/tax-committee/tax-committee-home
(accessed 19 May 2022).

11.  Compare Hongler, supra n. 5, at 23; and C.A.T. Peters, The faltering legitimacy of
international law, 20 (Tilburg: CentER. Center for Economic Research 2013).

12.  National Academy of Sciences et al., Facilitating Interdisciplinary Research, 40
(The National Academies Press 2005).
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following quote: “We are not accusing you of being illegal; we are accusing
you of being immoral.”"® Accordingly, a purely dogmatic approach would
not give the needed insight into why different opinions exist on how interna-
tional tax law ought to be applied or how such different opinions can support
an interpretation that could be contrary to what the law says (or appears to
say), nor would it sufficiently highlight the role that arguments on principles
of morality, fairness, justice and legitimacy play in the development of these
legal rules.

This book shows that these arguments have had a significant impact on the
development of international tax standards in, particularly, the OECD/G20
Base Erosion and Profit Shifting (BEPS) Project. An assessment on how
morality and justice are to be viewed in relation to legal rules, therefore,
forms an inherent and integral part of this study.

Moreover, given how international tax standards and rules are made, this
book also covers considerations relating to politics, economics, public
finance and public opinion, and considers how these play a major role in the
debate on the international tax system for profit taxation. As a result, refer-
ence to political philosophy is made to understand moral theory and, thus,
appreciate the different manners in which the debate on international tax law
can be framed. Moreover, part 2 of the book consists of a discourse analysis
to understand how the discussion on corporate tax avoidance has developed
following the perspectives of various actors in this regard. Subsequently,
how this development might have impacted the concept of the spirit of
international tax law is examined.

Section 1.3. gives a brief overview of the main structure of the book and
discusses the aim of the different approaches as they are applied in each of
the chapters.

1.3. Overview of the book

Following the structure of the research questions, this book consists of three
parts. Part 1 examines whether the spirit of international tax law exists and
how it should be defined. Part 2 consists of a discourse analysis of official
OECD and EU publications and a media analysis of the public debate on

13.  Committee of Public Accounts, Nineteenth Report, HM Revenue and Customs:
Annual Report and Accounts, Minutes of Evidence (12 Nov. 2012), available at https://
publications.parliament.uk/pa/cm201213/cmselect/cmpubacc/716/121112.htm (accessed
19 May 2022), quoting Margaret Hodge, Chair of the Committee on Public Accounts.



Overview of the book

the international tax system and corporate tax avoidance. Finally, part 3
aims to give conclusions and recommendations based on the findings in
parts 1 and 2.

Against this background, chapter 2 discusses the concept of law and, par-
ticularly, where the boundary between law and not-law may lie. Firstly, the
chapter focuses on how philosophy in general considers vague concepts
and then goes on to examine several views in legal philosophy on natural
law theories, legal positivism and Dworkin’s theory of law as well as these
theories’ relation to morality. The goal of this chapter is to discover whether
morality is generally considered to be a part of the concept of law or not.
This is relevant because if morality is not part of law, the assumption is that
it should not be able to trigger legal rights and obligations. It is argued that,
in each branch of legal philosophy, there is evidence of a strong connection
between law and morality, but that does not mean that every moral consid-
eration is automatically a legal one.

Chapter 3 gives a brief overview of several perspectives on morality in
political philosophy in order to discuss where normative ideas on justice
and fairness come from and why they are widely held to be valid. The
chapter does not aim to be exhaustive but rather to give several norma-
tive reference points to differentiate the basics of moral thinking, which
appear in a number of seminal works. In particular, the difference between
the approaches of protecting the rights of individuals versus safeguarding
collective interests is highlighted. In chapters 4 and 5 of this book, these
reference points are applied to illustrate how moral considerations can be
applied differently depending on whether they concern a national situation
or issues on an international level. Additionally, the reference points are
used to help better understand some of the fundamental design choices of
the OECD/G20 BEPS Project.

In chapter 4, the author discusses how morality is part of the interpretation
of law. The chapter particularly focuses on identifying and examining fac-
tors that might influence the outcome of an interpretation from one inter-
preter to the next. This chapter aims to identify factors that could be helpful
in distinguishing moral convictions that are generally considered part of
law from moral convictions that should be deemed personal preferences.
The chapter starts out by examining if moral arguments can be objectively
true. It discusses views on where moral language originates from based on
insights from the field of metaethics. Moreover, it considers how moral con-
siderations are part of legal principles, how competing legal principles can
be reconciled, and whether a distinction between structural legal principles
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and ideological legal principles could aid in separating legal moral consid-
erations from personally held preferences.

Furthermore, even though legal culture is important with regard to different
manners of interpretation of law in general, several arguments are con-
sidered as to why such differences appear to have less of an impact with
regard to the interpretation of international tax law. Finally, the importance
of the intention of the legislator and the purpose of the law are consid-
ered. Following a comparison of the Canadian Interpretation Act to other
Interpretation Acts across different commonwealth countries, the author
considers the risk that intentionalist or purposivist interpretations are influ-
enced by personal moral preferences. Moreover, it is argued that these ap-
proaches to interpretation do not fully take into account the development of
political morality in law, in particular, with regard to situations where the
legislator might not have expressed an intention or where the purpose of
the law did not include a certain situation. The latter, for example, could be
due to the legislator not expressly considering such a specific situation, or
it could be due to certain technologies that did not exist at the time of the
law’s enactment. Subsequently, it is proposed that introducing a “fiction of
remedial effect” could be helpful in separating out personally held moral
convictions in the interpretation of international tax law as well as be a
way to ensure a more just and fair interpretation that would likely reflect a
greater measure of institutional support.

In chapter 5, the focus of the book shifts from more general considerations
on the spirit of the law to considerations on the spirit of international tax law
in particular. The aim of this chapter is to investigate the role that morality
plays in international tax law. The chapter demonstrates that international
law is a legal system in its own right, and that international tax law is a part
of this legal system. The different recognized sources of international tax
law are considered in relation to the development of international tax law.
In particular, the author examines how the ongoing work of the OECD/
G20 Inclusive Framework might directly or indirectly impact these sources,
and what this could mean for how international tax standards are to be
understood. Generally, scholars agree that the agreements of international
organizations are not part of the recognized sources of international law.
This book confirms this viewpoint in principle. However, the study also
finds that the impact that the ongoing work has on the development of politi-
cal and doctrinal morality, as well as new domestic legislation, has grown
enormously. This means that the question of whether the OECD work is, in
and of itself, a source of international tax law almost becomes a moot point.
This is even more so, considering the fact that over the last several years the
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European Union has shown that it not only transposes OECD/G20 Inclusive
Framework agreements into EU directives relatively quickly, but it also
already uses much of the OECD/G20 argumentation in official EU com-
munications leading up to the formal adoption of such directive proposals.

The chapter also discusses how several scholars argue that international tax
law takes a much more holistic view as a result of the OECD/G20 BEPS
Project. This holistic view, which is in part based on considerations of fair-
ness, materializes through the concept of full taxation. This book argues that
considerations of fairness and morality that lead to a holistic view in inter-
national tax law focus primarily on correcting taxpayer behaviour. A similar
holistic view in international tax law does not encompass questions of shar-
ing national tax revenues or the allocation of taxing rights. Several reasons
for this difference between international tax policy and national tax revenue
considerations are explored, and it is argued that the generally held impor-
tance of tax neutrality and its connected self-evidently held truths about
the effects of the international tax system on cross-border trade could be
a very important reason as to why a more holistic approach with regard to
the allocation of taxing rights and the sharing of tax revenue has been so
difficult to achieve in designing international tax policy.

Chapter 6 concludes part 1 and considers, based on the findings in the previ-
ous chapters, that the concept of the spirit of international tax law revolves
around the question of where the boundary between legal norms and non-
legal norms lies. The definition of the spirit of international tax law can thus
be viewed in two ways. The first way of viewing it is by defining the spirit of
international tax law based on the concept of law as it exists as a fixed quan-
tity, while the other way of viewing it is by defining the spirit of international
tax law based on the concept of law as continuously evolving discourse.

The main difference between the two approaches is that the first approach —
contrary to the second approach — does not fully consider that the concept of
law is subject to continuous change. This also means that the first approach
does not fully consider that the boundary between legal and non-legal norms
can move over time. This dynamic attribute of law in general and the spirit
of international tax law in particular is usually left rather implicit in the
debate on the international tax system. In this book, however, it is argued
that this dynamic attribute is central to how the spirit of international tax
law is used colloquially in the debate on international tax law. It refers to the
fuzzy boundary between law and noz-law, which is where new ideological
legal principles are being formed concurrent to how political and doctrinal
morality is changing, while, at that precise moment in time, these budding



Chapter 1 - Introduction

legal principles do not quite have enough institutional support to be consid-
ered legally enforceable yet.

Part 2 builds on the conclusions in chapter 6 by analysing the public dis-
course on corporate tax avoidance. Its aim is to assess how the different
actors position themselves in the debate on the international tax system
and how they utilize the concept of the spirit of international tax law and/
or its constituent parts in the debate to argue for necessary changes to the
international tax system. In doing so, it identifies areas of the debate that
could form important bottlenecks with regard to a future reform of the in-
ternational tax system.

Discourse analysis is a methodological framework that allows for a multi-
tude of ways to conduct a study. The chosen method in this study is aimed
at analysing the form, structure, content and reception of the discourse. It
does not challenge legal dogmatics in the search for correct interpretations
of law but looks to explain how cultural and social values are reflected
in the perception of law and its interpretation with regard to the issue of
corporate tax avoidance." In short, it assesses the underlying ideologies
present in discourse. The aim of applying discourse analysis in this book,
therefore, is to ascertain the changes over time in political and doctrinal
morality with regard to corporate tax avoidance as well as to better under-
stand the dynamic that drives changes in political and doctrinal morality.
Consequently, a good understanding of this dynamic should serve to better
understand the meaning of the international tax standards that are central to
the international corporate income tax system as well as to provide for an
understanding of how important these tax standards are perceived in rela-
tion to each other.

To achieve this, a longitudinal analysis over a period of almost 20 years
has been conducted. The analysis is conducted in three parts: (i) a compre-
hensive analysis of official OECD and EU publications; (ii) an analysis of
several European newspapers with regard to how the subject of corporate
tax avoidance has been reported on; and (iii) an analysis of Google Trends
data to gauge how political discourse and media discourse has been received
by the general public.

Chapter 7 is a short introductory chapter bridging parts 1 and 2, and
chapter 8 covers the analysis of official OECD and EU publications. For

14.  J. Niemi-Kiesildinen, P. Honkatukia & M, Ruuskanen, Legal Texts as Discourses,
in Exploiting the Limits of Law. Swedish Feminism and the Challenge to Pessimism, 84
(M. Davies, A. Gunnarsson & E.M. Svensson eds., Routledge 2007).
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practical reasons, the analysis has been linked to four major developments
in international tax policymaking that are also briefly described in chap-
ter 6. These developments show that states are progressively putting more
weight on the collective interests of the global community when designing
national and international tax policies as well as international tax standards.
These developments concern (i) international exchanges of information, (ii)
harmful tax competition, (iii) the Base Erosion and Profit Shifting Project
and (iv) addressing tax challenges concerning the digitalization of the econ-
omy. Across all four developments, the analysis covers documents that were
published between 1977 and early 2022. The analysis suggests an overall
hierarchy in policy concerns that were instrumental in the argumentation
throughout these official publications. The analysis indicates that the differ-
ent policy concerns regarding inter-taxpayer equity and inter-nation equity
have received an increasing amount of attention over time. However, policy
concerns regarding national tax revenue receipts and economic efficiency
concerns consistently appear to be the most prominent. This means that,
overall, the hierarchy of policy concerns can be observed to be fairly stable
throughout the entire examined period. Additionally, the analysis suggests
that there has been a general development and increased use of a shared
taxonomy and terminology over the examined period. The tone of voice
in EU publications, however, is typically more outspoken than in OECD
publications.

The media analysis in chapter 9 covers more than 9,400 newspaper art-
icles that were published between 2004 and 2021 in six different news-
papers in three different countries: the Netherlands, the United Kingdom
and Germany.'> These countries were selected as they have been promi-
nent actors in and subjects of the international tax debate. For instance, the
Netherlands is often referred to as a major hub for foreign investors and,
as a consequence, as an enabler of corporate tax avoidance. The United
Kingdom is often shown in the media as a country that, on the one hand, is
leading the fight against tax avoidance but, on the other hand, is aggressively
competing for foreign investments with other countries. Finally, Germany
has been a strong driving force behind the adoption of EU legislation aimed
at preventing corporate tax avoidance as well as the OECD BEPS Project.'

15.  The Guardian, available at https://www.theguardian.com/; Financial Times, available
at https://www.ft.com/; Telegraaf, available at https://www.telegraaf.nl/; de Volkskrant,
available at https://www.volkskrant.nl/; Financieele Dagblad, available at https://fd.nl/;
and Frankfurter Allgemeine Zeitung, available at https://www.faz.net/aktuell/.

16.  See examples throughout section 9.4., and, in particular, in sections 9.4.1.3.,9.4.2.3.
and 9.4.3.3.
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The media analysis includes a quantitative analysis of the prominence of
the subject of tax avoidance in general as well as an overview of the number
of articles dealing specifically with international corporate tax avoidance
per year in each separate media outlet. Moreover, a qualitative analysis of
the content of the newspaper articles on international corporate tax avoid-
ance has been conducted, which highlights how the perspectives of differ-
ent stakeholders (such as the government, business community and NGOs)
are portrayed, how each of the stakeholders discusses the subject of the
spirit of international tax law and how these relate to each other as well as
how both the argumentation and the tone of voice have developed over the
examined period.

Finally, the findings from the media analysis are cross-referenced with
Google Trends data on search interests with regard to topics relating to cor-
porate tax avoidance in the examined countries. The aim of this exercise
is to find empirical evidence as to which extent the international political
discourse on corporate tax avoidance has lined up with the development of
the political morality in the examined countries. The Google Trends data is
not conclusive, but there are some interesting trends that would suggest that
there are differences in the national political discourses, which could point to
the fact that generally specific national political discussions could generate
more search interest than overarching international political developments.

For practical reasons, it was elected not to include a comprehensive dis-
course analysis, media analysis or a Google Trends data analysis of non-EU
countries such as the United States. Instead, it is suggested that this could
be interesting for further research. Where relevant, the chapter does include
references to several newspaper articles from other countries — in particular,
the United States — as well as references to other studies that have a primary
focus on the United States. These references are indicative of similar pat-
terns in the United States as compared to the results of the media analysis
and Google Trends data analysis in this study.

Chapter 10 brings the insights from the discourse analysis together and
reflects on whether there are signs of a discourse within the discourse. To
this aim, the chapter considers that the discourse analysis demonstrates that
the position of the OECD as the international body that sets the international
tax standards has been growing over the years. The public opinion and
changing political morality with regard to corporate tax avoidance has, in
this respect, helped to further cement this position. More importantly, this
stronger position has led to an almost global dissemination of the interna-
tional tax standards and their underlying argumentation, as they have been

12
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developed by the OECD. The positive side of this development is that this
promotes a more consistent application of international tax rules across bor-
ders. However, this development also implies that the international tax stan-
dards’ underlying hierarchy of policy concerns is, equally, widely exported.
This means, on the one hand, that the traditional discourse in international
taxation that endorses a more statist position is more or less imposed on
(and endorsed by) countries that might benefit from a more cosmopolitan
view on global revenue sharing. On the other hand, this means that the
likelihood of fundamental international tax reform will reduce further as
opposed to further incremental changes to the existing architecture of the
international tax system. The margins for developing countries to secure a
significantly larger share of the global corporate tax revenue are thereby
also diminished further.

Finally, part 3 brings the insights from parts 1 and 2 together to formu-
late conclusions and recommendations on how the concept of the spirit
of international tax law can improve the internal cohesion of the interna-
tional tax system for profit taxation. It is hereby considered how the spirit
of international tax law can promote future development of tax policy and
the application of international tax standards in a way that can reduce the
lock-in effect that is described in chapter 10. The chapter argues that this
could be possible by reconsidering the political narrative surrounding the
policy concerns driving changes to the international tax system with regard
to corporate tax avoidance.

The assertion is that a recalibration of the political narrative could achieve
a mission-oriented long-term view on international tax policymaking that
explicitly connects the allocation of taxing rights to the aim of building a
stronger sustainable tax base in less advanced economies. Such a mission-
oriented strategy could harness the self-interests of countries to incentiv-
ize levels of cooperation aimed at helping the economies of developing
countries to catch up with more advanced economies. By carefully tilting
the playing field towards a common purpose and concrete policy goals,
both advanced economies and developing countries could share in the risk
and reward of a fairer tax system in the long run. Moreover, by explicitly
imbuing the international tax system with an international spirit aimed at a
purpose that promotes and furthers the collective interests of all countries
involved, it is possible to pull the discussion on the spirit of international tax
law out of the relatively vague realm of what is the most widely accepted
political morality, and makes it clear that behaviour (by both states and
taxpayers) that defeats this purpose is in conflict with the spirit of the inter-
national tax system.
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