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Preface

It has been said that VAT “arouses as much interest as a new execution technique
does to somebody waiting in death row”. On the other hand, it has been suggested
that VAT may be thought of as the Mata Hari of the tax world, “many are tempted,
many succumb, some tremble at the brink, while others leave only to return,
eventually, the attraction appears irresistible”. Between the ends of this spectrum
VAT is a day-to-day reality within the European Union.

As of 1 July 2013, 28 Member States (from 31 January 2020, 27 Member States) levy
VAT based upon a “uniform basis of assessment”. In these Member States the
national VAT laws are based on EU legislation, predominantly Directive
2006/112/EC on the common system of value added tax, the recast of the First and
Sixth VAT Directives, as amended.

A directive is binding upon each Member State to which it is addressed as to the
result to be achieved, but allows the national authorities to choose the form and
methods of reaching such end. As a result of this freedom of choice national VAT
laws are not identical. However, in the final analysis EU legislation is decisive;
individual taxpayers can derive rights from it.

In 1990, we wrote A Guide to the European VAT Directives, a two-volume
commentary on the European VAT directives. In 1992 these bound volumes were
replaced by a loose-leaf version, eventually of six binders of several thousands of
pages. In 2004 the loose-leaf version was replaced by an even more extended digital
version (updated regularly).

The digital version of the “European VAT Directives”, part of the IBFD digital Tax
Research Platform, is accompanied by two bound volumes (replaced yearly):

Volume 1 (“Introduction to European VAT”) is meant to serve as a textbook for
advanced students of tax law and/or EU law and as a reference book for (indirect) tax
law or EU law practitioners. It offers a systematic survey of the implications of the
legal principles on indirect tax matters and VAT rules of the European Union in force
and a discussion of the case law of the Court of Justice of the European Union in
indirect tax matters, particularly in VAT.

Volume 1 is divided into two parts:

I) General subjects;
II) European VAT.

Part I “General subjects” deals with six subjects:

1) Sources of EU tax law;
2) Legal principles;
3) Legal Acts;
4) Judicial remedies;
5) Effectiveness of EU (indirect tax) law; and
6) Methods of interpretation.
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In Part II, after a general introduction on VAT as fiscal phenomenon, the European
VAT is discussed as provided for in the Sixth VAT Directive as replaced by Council
Directive 2006/112/EC on the common system of VAT (the Recast VAT Directive,
referred to as “the VAT Directive”). VAT issues are illustrated by excerpts of decisions
of the Court of Justice.

In the interest of brevity, we have at various places omitted citations, references to
the European Court Reports and footnotes from quoted materials without specifically
mentioning the omission.

We have included the changes by the VAT package and updated all chapters and
references with the changes by the Lisbon Treaty.

Volume 2 consists of two parts. The first part contains an (unofficial) integrated text of
Council Directive 2006/112/EC on the common system of value added tax (“the VAT
Directive”), as amended, including implementing Regulation (EU) No. 282/2011, as
amended; references to guidelines of the VAT Committee; the refund VAT Directive
2008/9/EC, as amended; the Thirteenth (refund) Directive (86/560/EEC); and the
three directives granting exemption on importation (Directive 2006/79/EC on the
exemption from taxes of imports of small consignments of goods of a non-
commercial character, Directive 2007/74/EC on the exemption from VAT and excise
duty of goods imported by persons travelling from third countries and Directive
2009/132/EC regarding exemption from VAT on the final importation of certain
goods).

The second part is an (unofficial) integrated text of the Sixth VAT Directive as
applicable until 1 January 2007.

Although around 1,000 cases are covered in Volume 1 of this book, the choice to
omit others is entirely ours. We welcome comments from readers.

Ben Terra/Julie Kajus

1 January 2024
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Chapter 1
Sources of EU Tax Law

1.1 Introduction

This chapter considers the primary (legal) sources of EU tax law. Special attention is
paid to the rules based on the Treaty of Lisbon.

1.2 Primary law

EU law can be divided into primary and secondary Union law.

Until 1 December 2009, the date the Treaty of Lisbon came into effect, the term
primary Community law was used referring to provisions of the original three
Treaties (ECSC, Euratom and EEC) as amended by later Treaties, such as the
Single European Act, the Treaty on European Union (i.e. the Treaty of Maastricht),
the Treaty of Amsterdam and the Treaty of Nice.

The Single European Act, which came into effect on 1 July 1987, introduced, inter
alia, a cooperation platform for the coordination of foreign policy under the name
European Political Cooperation; it reformulated the objective of the common market
as an internal market (an area without borders) and set a deadline to realize this
internal market, the well-known date of (31 December) 1992, when European
indirect tax law underwent dramatic changes.

Under the Treaty on European Union (the Treaty of Maastricht of 1992) the original
three Treaties underwent substantial changes, including the change of name from
EEC to EC.1 This Treaty also established the European Union (EU).

The ECSC Treaty expired on 23 July 2002. Since then the sectors coal and steel fall
within the legal scope of now the Treaty on the Functioning of the European Union
(TFEU).

The Treaty of Maastricht Union, lacking separate legal personality (in contrast to the
present Union, see Article 47 Treaty on European Union (TEU) and Declaration 24
annexed to the Final Act of the Intergovernmental Conference, see section 1.3),
was, metaphorically speaking, the roof of a building with three pillars:

I. a Community pillar, comprising the two Treaties;
II. a second pillar formed by a common foreign and security policy (CFSP, the

former European Political Cooperation); and
III. a third pillar formed by the provisions on cooperation between the Member

States in the field of justice and home affairs.

The Treaty of Amsterdam was welcomed in 1997 with the words: “It was a difficult
birth, but it is a beautiful baby”. This Treaty came into effect on 1 May 1999, but
introduced no new elements to the process of integration in Europe. It did, however,
make over 140 changes to the EC Treaty and renumbered the Articles.

1. The “E” for economic was omitted, since the Community also concerned itself with non-economic
objectives, such as social, cultural and environmental policies.
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The Treaty of Nice agreed on items which are indispensable for the extension of the
European Union, such as the division of powers between the Member States (the
weighted votes), the number of members of the European Parliament per country
and the restricted seize of the Commission. It came into force on 1 February 2003.

Changes to the Treaties were introduced by the seven Acts of Accession on the
occasion of the accession of respectively the United Kingdom, Ireland and Denmark
(in 1973), of Greece (in 1981), of Spain and Portugal (in 1986), of Austria, Finland
and Sweden (in 1995), of Poland, the Czech Republic, Hungary, Slovakia, Lithuania,
Latvia, Slovenia, Estonia, Cyprus and Malta (in 2004), Bulgaria and Romania (in
2007) and Croatia (in 2013).

On 13 December 2007, the Treaty of Lisbon, abolishing the European Union’s three-
pillar structure, was signed providing that the European Union will be founded on the
Treaty on European Union as amended and on the Treaty on the Functioning of the
European Union, replacing the EC Treaty.2 The TEU and the TFEU are referred to as
“the Treaties”. The two Treaties have the same legal value. The Union replaces and
succeeds the European Community (Article 1 TEU). The Treaty provides for a
number of significant institutional changes (see further section 1.3.1).

Primary EU law now consists of the Treaties and its Protocols – including the Charter
of Fundamental Rights, which has the same legal value as the Treaties – and the
Euratom Treaty.

Secondary EU law refers to the decisions taken by the institutions entitled to take
them under the Treaties.

These sources are discussed and examples are given below, mainly derived from
European indirect tax law. We start with a brief overview of the Lisbon Treaty and the
institutional framework of the Union.

1.3 The Lisbon Treaty

At the Nice European Council in December 2000, a declaration on the future of the
Union, the Nice Declaration, was adopted. The aim of this Declaration was to pursue
institutional reform beyond the results of the 2000 Intergovernmental Conference
(“IGC 2000”). It set out three steps for this reform: the launch of a debate on the
future of the European Union, a Convention on institutional reform, the
implementation of which was agreed by the Laeken European Council in December
2001, and finally the convening of an IGC in 2004.

According to the Laeken Declaration, which created it, the aim of the Convention
was to examine four key questions on the future of the Union: the division of powers,
the simplification of the Treaties, the role of the national parliaments and the status of
the Charter of Fundamental Rights.

The Convention finished its work in July 2003, presenting a draft single constitutional
text. This document served as the starting point for the IGC negotiations.

2. The Euratom Treaty remains in force; for a consolidated version see OJ 2010, C 84, p. 1.
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At their meeting on 18 June 2004, Heads of State or Government gave their
agreement to the texts of the Agreement on the Constitutional Treaty. The IGC 2004
that had to give its final agreement has largely taken on board the Convention’s
proposals. In the end, even though the Intergovernmental Conference introduced a
large number of editorial modifications, the real changes were limited to a
“somewhat lesser ambition” with regard to the scope of qualified majority voting.

Several Member States’ parliaments, however, had made ratification conditional
upon an affirmative popular vote. This went wrong by the “non” and “nee” in the
French and Dutch referenda.

After a period of reflection the (then) 27 Member States agreed on a non-
constitutional Revision Treaty (hereinafter referred to as the Lisbon Treaty), all the
same still containing largely the content of the 2004 Constitution proposal, notably
the long overdue institutional reforms, but meticulously avoiding constitutional
symbols, such as the word Constitution, a European flag, a European hymn and
references to a European identity or tradition, or to even hardly objectionable
principles such as representative and participatory democracy. Especially devoid of
meaning is the repeal of the 2004 plan to incorporate the already existing EU Charter
of Fundamental Rights (see section 2.3.1) into the TFEU, since that Charter was
already, still is, and will continue to be applied by the Court of Justice as if it were
Treaty law, more so since the Revision Treaty (Article 6 TEU) expressly provides that
the European Union recognizes the Charter and that it has the same legal force as
the Treaty itself (except for the United Kingdom, and Poland which have derogating
Protocols).3

In short: the European Constitution may formally be dead; substantively it is very
much alive. However, in a popular vote Ireland rejected the 2007 Revision Treaty.

After Dublin won guarantees that the Treaty would not infringe on its sovereignty in
the areas of taxation, family issues and State neutrality another Irish plebiscite gave
overwhelming support in autumn 2009.

The Treaty entered into force on 1 December 2009.

The Lisbon Treaty does not change much in the tax field. A new provision is added to
Article 58 EC (now Article 68 TFEU) allowing individual Member States to restrict
fiscally capital movement with third States. Another possibly substantive change is
that at the end of Article 93 EC (now Article 113 TFEU), the words “... within the time
limit laid down in Article 14” are replaced by “... and to avoid distortion of
competition”, which means that indirect taxes must not only be harmonized to the
extent necessary for the functioning of the internal market, but also to the extent
necessary to ensure a level playing field on that internal market. We are not sure
whether such level playing field was not already necessary for the functioning of the
internal market before the Lisbon Treaty became effective. Further, the order of the

3. The Czech Republic also has an opt-out – secured by the Euro-sceptic Czech President Vaclav
Klaus as a condition for signing the Lisbon Treaty. He wanted a guarantee that his country would not
be exposed to property claims by Germans expelled from the then Czechoslovakia after World War
II.
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Articles 94 and 95 EC is reversed (now Articles 114 and 115 TFEU), but that does not
change anything for taxation: a unanimous decision is still required for all EU tax
measures, whether direct or indirect.

The United Kingdom’s withdrawal from the European Union is widely known as
Brexit, a portmanteau of “British exit”. Following a referendum held in June 2016, in
which 52% of votes were cast in favour of leaving the European Union, the UK
government invoked Article 50 of the TEU,4 the formal procedure for withdrawing, at
the end of March 2017. This put the United Kingdom on a course to leave the EU by
29 March 2019.5 After much political turmoil Brexit was delayed three times with the
latest date set to 31 January 2020.

1.3.1 Institutional framework

At this place, it seems to be useful to give a brief overview of the institutions (taking
into account the changes by the Lisbon Treaty). The institutional system of the
European Union is unique in the world. There are seven institutions:

– the European Parliament;
– the European Council;
– the Council (not to be confused with the European Council);
– the European Commission (referred to as “the Commission”);
– the Court of Justice of the European Union;
– the European Central Bank; and
– the Court of Auditors.

The European Parliament, the Council and the Commission are assisted, acting in
an advisory capacity, by:

– the European Economic and Social Committee; and

4. Article 50.
1. Any Member State may decide to withdraw from the Union in accordance with its own constitu-
tional requirements.
2. A Member State which decides to withdraw shall notify the European Council of its intention. In the
light of the guidelines provided by the European Council, the Union shall negotiate and conclude an
agreement with that State, setting out the arrangements for its withdrawal, taking account of the
framework for its future relationship with the Union. That agreement shall be negotiated in accor-
dance with Article 218(3) of the Treaty on the Functioning of the European Union. It shall be con-
cluded on behalf of the Union by the Council, acting by a qualified majority, after obtaining the
consent of the European Parliament.
3. The Treaties shall cease to apply to the State in question from the date of entry into force of the
withdrawal agreement or, failing that, two years after the notification referred to in paragraph 2,
unless the European Council, in agreement with the Member State concerned, unanimously
decides to extend this period.
4. For the purposes of paragraphs 2 and 3, the member of the European Council or of the Council
representing the withdrawing Member State shall not participate in the discussions of the European
Council or Council or in decisions concerning it.
A qualified majority shall be defined in accordance with Article 238(3)(b) of the Treaty on the Func-
tioning of the European Union.
5. If a State which has withdrawn from the Union asks to rejoin, its request shall be subject to the pro-
cedure referred to in Article 49.

5. In Wightman and Others v. Secretary of State for Exiting the European Union, C-621/18, Advocate
General Campos Sánchez-Bordona proposed that the Court of Justice should declare that Article
50 TEU allows the unilateral revocation of the notification of the intention to withdraw from the EU.
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