




Why this book?
Dispute Resolution under Tax Treaties and Beyond is a detailed and comprehensive study on tax 
dispute resolution mechanisms, with a specific focus on tax treaty disputes.

Dispute Resolution under Tax Treaties and Beyond is a detailed and comprehensive study on tax 
dispute resolution mechanisms, with a specific focus on tax treaty disputes. It includes the reports 
presented at the annual conference held in Milan in November 2022, together with four selected 
issues addressed solely in ad hoc contributions delivered by younger academics and practitioners 
and individual country reports.

First, the book thoroughly examines the mutual agreement procedure (MAP) and arbitration under 
article 25 of the OECD Model. Beginning with article 25(1), the book first focuses on (i) persons entitled 
to make a MAP request; (ii) cases that can be the subject of a MAP request; and (iii) acceptance or 
denial of a MAP request and related remedies.  

The book then moves to article 25(2), where interaction between MAP and domestic procedures and 
involvement of domestic courts in the MAP process are scrutinized. 

The book then highlights the differences between the MAP provided for by article 25(1) and (2) and 
those provided for by article 25(3) and the interpretative value of MAPs concluded under paragraph 3. 
The way in which competent authorities may consult together for the resolution by mutual agreement 
of a case under article 24(4) is also examined. The scope of arbitration under the OECD and UN 
Model provisions is also discussed, including an in-depth analysis of the coordination with the EU 
Dispute Resolution Directive and the EU Arbitration Convention. Furthermore, the book deals with the 
resolution of disputes arising from the interpretation and application of the GloBE rules relating to 
Pillar Two, as well as suggestions to improve taxpayers’ rights in the context of both MAPs and tax 
treaty arbitration and, more in general, to improve the whole procedure by drawing inspiration from 
dispute resolution mechanisms adopted in other domestic or non-tax treaty rules. 

Finally, as mentioned earlier, individual country reports provide an in-depth analysis of the whole set 
of treaty dispute resolution mechanisms related to taxes of several EU and non-EU Member States, 
namely Belgium, Brazil, Canada, Denmark, Finland, France, Germany, India, Italy, the Netherlands, 
Norway, South Africa, Spain, Switzerland, the United Kingdom and the United States.
This book provides a unique and detailed analysis of some of the most important issues concerning 
tax dispute resolution mechanisms, with a special focus on tax treaty disputes. As such, it is an 
essential reference for international tax students, practitioners, and academics.

Title:   Dispute Resolution under Tax Treaties and Beyond
Date of publication:  September 2023
ISBN:  978-90-8722-854-5 (print), 978-90-8722-856-9 (PDF), 
 978-90-8722-855-2 (e-pub)
Type of publication:  Book 
Number of pages:  1260
Terms:  Shipping fees apply. Shipping information is available on our website. 
Price (print/online):  EUR 185 | USD 222 (VAT excl.)
Price (eBook: e-Pub or PDF):  EUR 148| USD 178 (VAT excl.)

Order information
To order the book, please visit www.ibfd.org/shop/book. You can purchase a copy of the book by 
means of your credit card, or on the basis of an invoice. Our books encompass a wide variety of 
topics, and are available in one or more of the following formats:

• IBFD Print books
• IBFD eBooks – downloadable on a variety of electronic devices
• IBFD Online books – accessible online through the IBFD Tax Research Platform

Dispute Resolution under Tax Treaties and Beyond





Dispute Resolution under  
Tax Treaties and Beyond

edited by
Prof. Guglielmo Maisto

Vol. 20
EC and International Tax Law Series



IBFD Publications BV

Visitors’ address:
Rietlandpark 301
1019 DW Amsterdam
The Netherlands

Postal address:
P.O. Box 20237
1000 HE Amsterdam
The Netherlands

Telephone: 31-20-554 0100
Email: info@ibfd.org
www.ibfd.org

© 2023 IBFD

All rights reserved. No part of this publication may be reproduced, stored in a 
retrieval system or transmitted in any form or by any means, electronic, 
mechani-cal, photocopying, recording or otherwise, without the written prior 
permission of the publisher. Applications for permission to reproduce all or part of 
this publication should be directed to: permissions@ibfd.org.

Disclaimer
This publication has been carefully compiled by the IBFD and/or its authors, but no 
representation is made or warranty given (either express or implied) as to the com-
pleteness or accuracy of the information it contains. The IBFD and/or the authors 
are not liable for the information in this publication or any decision or consequence 
based on the use of it. The IBFD and/or the authors will not be liable for any direct 
or consequential damages arising from the use of the information contained in this 
publication. However, the IBFD will be liable for damages that are the result of 
an intentional act (opzet) or gross negligence (grove schuld) on the IBFD’s part. 
In no event shall the IBFD’s total liability exceed the price of the ordered 
product. The information contained in this publication is not intended to be an 
advice on any particular matter. No subscriber or other reader should act on the 
basis of any matter contained in this publication without considering appropriate 
professional advice.

The IBFD and/or the author cannot be held responsible for external content, 
broken links or risks within the external websites that are referenced as hyperlinks 
within this publication.

Where photocopying of parts of this publication is permitted under article 16B of the 
1912 Copyright Act jo. the Decree of 20 June 1974, Stb. 351, as amended by the Decree 
of 23 August 1985, Stb. 471, and article 17 of the 1912 Copyright Act, legally due fees 
must be paid to Stichting Reprorecht (P.O. Box 882, 1180 AW Amstelveen). Where the 
use of parts of this publication for the purpose of anthologies, readers and other com-
pilations (article 16 of the 1912 Copyright Act) is concerned, one should address the 
publisher.

ISBN 978-90-8722-854-5 (print)
ISBN 978-90-8722-855-2 (eBook, ePub); ISBN 978-90-8722-856-9 (eBook, PDF)
ISSN 1574-969X; 2589-8868 (electronic)
NUR 826



v

 

Table of Contents

Acknowledgements lix

Foreword lxi

Part One 
Paragraph 1 of Article 25 of the OECD Model

Chapter 1:  Paragraph 1 of Article 25 of the OECD Model –  
Persons Entitled to MAP 3
Bruno Gibert

1.1.  Introduction 3

1.2.  Persons entitled to make the MAP request in  
transfer pricing situations where two separate  
taxpayers are involved 4

1.3.  To which competent authority should the request  
be made, considering the difference between the 
wording of article 25(1) under the OECD Model  
(2017) and the UN Model (2017)? 6

Chapter 2: Actions of One or Both Contracting States 9
Francesco Ricci

2.1.  Introduction 9

2.2.  Historical evolution of the term “action” 9
2.2.1.  The 1920s works of the League of  

Nations and the Rome Double Tax Convention 9
2.2.2.  The Mexico and London Draft Conventions 15
2.2.3.  The work of the OECD 18

2.3.  The guidance included in the Commentary 23
2.3.1.  Change to a contracting state’s tax law 27
2.3.2.  Return in a self-assessment system 28
2.3.3.  Audit 30
2.3.4.  Transfer pricing and amended tax return 31



vi

Table of Contents

2.3.5.  Judicial decisions 33
2.3.6.  Other examples: APAs and audit settlements 35

Chapter 3:  The Meaning of “Result or Will Result in  
Taxation Not in Accordance with the  
Provisions of This Convention” 39
Jacques Sasseville

3.1. Introduction 39

3.2. From an objective to a subjective condition 39

3.3. The phrase “result or will result” 42

3.4.  The phrase “in taxation not in accordance  
with the provisions of this Convention” 46

3.5. Conclusion 63

Chapter 4: Time Limits for Submitting the Case 65
Michele Vannucci and Giuseppe Corciulo

4.1.  Introduction 65

4.2.  Historical evolution of the provision 67
4.2.1.  The Draft OECD Model (1963) 67
4.2.2.  The OECD Model (1977) 69
4.2.3.  The 2008 Update to the OECD Model 71

4.3. Overview of current treaty practice 74

4.4.  The computation of the 3-year time limit 75

Chapter 5:  Acceptance and Denial of MAP Requests  
and Related Remedies 81
Adolfo Martín Jiménez

5.1.  Introduction 81

5.2.  Why is access/denial of MAPs an issue? The  
special nature of MAPs and arbitration in tax treaties 83



vii

Table of Contents

5.3.  Judicial control of the decision of denial of  
access to the MAP  85

5.4.  Access/denial of access to MAP in the MEMAP,  
BEPS Action 14 Minimum Standard and article 25  
of the OECD Model 87

5.4.1. Preliminary remarks 87
5.4.2. The MEMAP (2007) 87
5.4.3.  BEPS Action 14 (2015): An overview 89
5.4.4.  MLI (2016) 91
5.4.5.  Article 25 of the OECD Model: Access and  

exceptions to access to the MAP 92
5.4.5.1.   Facilitating access to MAP (new drafting of  

article 25(1) of the OECD Model) and  
communications of “denials of access”  
to the other competent authorities 92

5.4.5.2.  Good faith creates a presumption in favour of  
MAP access 93

5.4.5.3.  Exceptions to MAP and the presumption of  
MAP access 94

5.4.6.  A final reflection on the Commentary on  
Article 25 of the OECD Model and access  
to MAP 102

5.5.  The 2021 public consultation on BEPS Action 14  
and some countries’ position: Remaining obstacles  
to MAP access 102

5.5.1.  The OECD public consultation in 2021:  
Defining MAP access, common  
documentation and suspension of collection  
of tax debts during the MAP 102

5.5.2.  The input received by the OECD in the  
public consultation 103

5.5.3.  The position on access to MAP in some countries  
and its connection with arbitration 105

5.5.4.  Conclusion 107

5.6.  The remedies against denial of access (including  
the interaction of MAP access and bilateral  
investment treaties) 107

5.6.1.  Introduction 107



viii

Table of Contents

5.6.2.  Consultation with the other competent  
authorities on admission of MAP requests 108

5.6.3.  Corresponding adjustments 108
5.6.4.  Domestic courts and the solution in the  

Dispute Resolution Directive 109
5.6.5.  Mediation/ombudsman intervention for  

access to MAP 110
5.6.6.  Bilateral investment treaties 111

5.7.  Access/denial of access to MAP:  
An assessment of the current situation  
and the need for a fresh approach 112

5.8.  Annex 1: BEPS Action 14:  
Minimum standard and access to MAP 115

5.8.1.  Minimum standard 115
5.8.2.  Best practices 118

Part Two  
Paragraph 2 of Article 25 of the OECD Model

Chapter 6: Judicial Control of the MAP Process 123
Philippe Martin

6.1.  Introduction 123

6.2.  MAP issues within tax litigation 124
6.2.1.  Would the alleged mismanagement of a MAP  

procedure affect the legality of taxation? 124
6.2.2.  Is a MAP agreement binding for tax courts? 124
6.2.2.1.  If the taxpayer refuses the MAP agreement 125
6.2.2.2.  If the taxpayer accepts the MAP agreement 126

6.3.  MAP issues outside tax litigation 127
6.3.1.  Direct litigation against MAP procedures 127
6.3.1.1.  Is court action possible against decisions  

denying access to a MAP? 127
6.3.1.1.1.  Admissibility of applications 127
6.3.1.1.2.  Reasons for the denial of a MAP request 128
6.3.1.1.3.  Margin of appreciation by tax administration 129
6.3.1.1.4.  Efficiency of litigation 130



ix

Table of Contents

6.3.1.2.  Is court action possible against a lengthy MAP  
or a failure to reach an agreement? 131

6.3.1.3.  Is court action possible for the taxpayer against  
a MAP agreement on the grounds that it violates  
the tax treaty? 132

6.3.2.  Court action claiming compensation for the  
mismanagement of the MAP process by the  
tax administration 132

6.4.  Conclusion 133

Chapter 7:  A Judicial Experience on MAPs in the Context  
of the Domestic Legal System 135
Alexander Bosman

7.1.  Introduction 135

7.2.  The MAP and domestic proceedings in the  
Netherlands – Some general aspects 135

7.3.  Interaction between MAPs and domestic legal  
proceedings in the Netherlands 137

7.4.  Judicial control of the MAP process in the  
Netherlands 140

7.5.  Personal judicial experience with MAPs 144

7.6.  Final remarks 146

Part Three  
Paragraphs 3 and 4 of Article 25 of the OECD Model

Chapter 8:  The Resolution of “Difficulties” or “Doubts”  
Related to the Interpretation and Application  
of a Tax Treaty and Consultation in Cases Not 
Provided for in the Treaty 149
Frank Pötgens
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