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Preface
Marta Papis-Almansa and Charléne Herbain

Professor Ben Terra was a leading expert and one of the most influential
authorities on value added tax (VAT), and his work has had an immense
influence on the development of EU tax law. Sadly, he passed away in June
2019. To cherish his memory and celebrate his legacy, renowned interna-
tional academics and experts in tax law, his colleagues, friends and family
met at a conference held at Lund University, Sweden, on 10 and 11 Septem-
ber 2021. Over 200 participants were physically or digitally present at the
conference, including top-ranked academics ranging from the European
Union to Australia, as well as professionals from the European institu-
tions and the private sector. The lively conference discussions and in-depth
analyses at the highest academic level culminate in this book — a collective
initiative to address the current issues within the major themes of Professor
Terra’s work, which has been of enormous importance for academic soci-
ety, policymakers, tax authorities and businesses alike.

The conference and, in its wake, this book aim to address and answer ques-
tions raised by dynamic changes to the legal environment and to the social
and economic context of VAT and European taxation. The book is divided
into five parts, preceded by a tribute, About Ben, by Julie Kajus, Professor
Terra’s wife and co-author of the famous A Guide to the European VAT
Directives, and Professor Peter Wattel, a lifelong friend and co-author of
European Tax Law.

0.1.  Neutrality of VAT

The first theme addressed is the principle of VAT neutrality. This principle
has featured prominently in the history of VAT, in the work of Professor
Terra and now in this book. Fiscal neutrality is one of the fundamental
principles in European VAT, closely related to its legal character as a tax
on consumption expenditure. The right of deduction, which constitutes
an integral part of the VAT mechanism and is intended to relieve traders
entirely from the burden of input VAT paid for the goods and services
purchased within the framework of their economic activities, is instrumen-
tal to neutrality. Professor Terra’s legacy includes important statements de
sententia ferenda and a critical analysis of the case law of the Court of
Justice of the European Union (ECJ) on that topic. During the conference,
the chair of the first session, Professor Henrik Stensgaard, reminded us of

xiii
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Professor Terra’s capacity to predict the future. In particular, he reminded
us that, years before the decision of the ECJ in Larentia + Minerva (Case
C-108/14), in the context of Cibo Participations (Case C-16/00), Professor
Terra anticipated the extent to which a holding company could deduct input
VAT on costs related to acquiring subsidiaries. Professor Dennis Rams-
dahl Jensen discussed fiscal neutrality as a guiding principle for designing,
perfecting and interpreting law. The speakers added light to issues at the
top of the agenda, such as the concept of economic reality and its impact
on the right of deduction (chapter 1 (Ad van Doesum)) and the not-so-
neutral effect of VAT on charities (chapter 2 (Sigrid Hemels)). Non-neutral
VAT-related compliance was addressed in view of the recent technological
enhancements and reforms involving an improved sales tax, called sus-
pended VAT, suggested during the debates. Chapter 3 (Marja Hokkanen
and Samuli Miettinen) adds to the discussion on the neutrality of VAT by
addressing the treatment of domestic and foreign suppliers of educational
services.

0.2. Place-of-supply rules and cross-border issues

The second topic relates to place-of-taxation rules and cross-border issues.
This too is a topic at the heart of Professor Terra’s work, and one in which
he played a pioneering role. As far back as 1989, he highlighted the criti-
cality of the allocation of tax between countries, linking it to the concept
of neutrality and to avoidance issues. Not only did Professor Terra author
The Place of Supply in European VAT — a classic that remains in print
even today, 23 years after its first publication — but, as recalled during the
conference, he also had first-hand knowledge of this topic, because he ran
an import/export business during his studies. In the current environment,
in which international trade continues to grow at a remarkable rate, the
importance of determining the place of taxation is even more important.
The second session provided an in-depth journey through the maze of this
topic, tackling in turn questions surrounding external neutrality and the
loss of EU revenue (chapter 4 (Mariken van Hilten)), offering a critique
of the place of effective use or enjoyment and similar rules in VAT/GST
laws (chapter 5 (Rebecca Millar)) and discussing the (un)justified confu-
sion between the concepts of fixed and permanent establishments (chapter
8 (Alexis Tsielepis)). Despite being interpreted in many judgments by the
ECJ, the concept of a fixed establishment raises interpretative difficulties
resulting in a lack of uniformity amongst the Member States. Its scope, im-
plications and interpretation in the changing economic context are further
explored from various perspectives in chapter 7 (Giorgio Beretta), chap-
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ter 10 (Pidivi Taipalus) and chapter 9 (Tomasz Michalik). The conference
also explored the challenges posed by the digitalization and globalization
of trade in applying the current categories used for place-of-supply rules
under European VAT and questions concerning the European Union’s
attempts to preserve its taxing rights in disputable situations (chapter 6
(Mariya Senyk)).

0.3. Tax abuse and avoidance

Over the last several years, case law leading to the application of a princi-
ple prohibiting abusive practices has developed significantly in the fields
of both direct and indirect and harmonized and non-harmonized taxes.
Professor Terra was one of the first commentators on and was involved in
several international publications regarding this evolution. At the confer-
ence, the topic led to discussions spanning a wide array of issues: the dif-
ference between evasion, avoidance and abuse; the various positions taken
in VAT avoidance cases and the developments that can be expected; the
inconsistencies between the abuse standards applied in VAT and those ap-
plied in direct taxes; the ways in which national legislation is dealing with
avoidance; and the development of the prohibition of abuse of law as a
general principle. The attitude of the ECJ towards taxpayers acting in good
faith — or a lack thereof — was brought up, and examples of tax evasion
schemes were provided. The question of whether the single-tax principle,
as a means of solving the problem of tax competition, can justify anti-
avoidance rules in the context of corporate income tax was also discussed
(chapter 11 (Cécile Brokelind)). The presentation on the Norwegian leg-
islation of 2020 on tax avoidance breaking out of the confines of EU law
provided an additional perspective on the topic of tax abuse and avoidance
(chapter 12 (Ole Gjems-Onstad)).

0.4. The Charter of Fundamental Rights and taxation

The fourth topic revolves around what Professor Terra called the “rising
star” in the effective protection of taxpayers’ rights in VAT matters, name-
ly the Charter of Fundamental Rights. The exchanges during the confer-
ence showed that, while the Charter has increasingly influenced procedural
and substantive VAT law, all is not sunshine and roses. Points of utmost
importance were raised, such as the interplay between the Charter and the
European Convention for the Protection of Human Rights; the uncodified
general principle of Union law and national constitutions of the Member
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States; the differences between the principle of legal certainty and that of
legitimate expectations; and their indispensable reconciliation to ensure
the effectiveness of EU law. In addition, the massive increase in exchange
of information in the last decade was contrasted with the unmet need of
protection of taxpayers’ rights and the lack of coordination between Mem-
ber States (chapter 13 (Eleonor Kristoffersson)).

0.5. The future of EU VAT and indirect taxation

Last — but far from least — is the topic of the future of EU VAT and indirect
taxation. A historical perspective on the birth and development of the EU
VAT system was presented (chapter 14 (Donato Raponi)). The discussion
revealed that the justification for VAT to be shaped as it is is long gone
and that, while it has improved over the years, the relevant work remains
incomplete and further harmonization and modernization of EU VAT is
needed and possible. The main improvement in respect of VAT collection
is certainly in the area of administrative cooperation. It has, however, been
shown that, up to this day, it has not reached its full potential. Other im-
provements, such as real time reporting, blockchain use, simplified vendor
collection (MOSS, OSS), split payment and digital central bank currency,
were discussed. Finally, to remind us all to always stay on our toes, we
were taken to uncharted territories with an out-of-the-box proposal for a
“green VAT”, based on the life cycle environmental cost of all goods and
services, which is poised to revolutionize VAT as we know it.

The conference was and this collection of essays is an attempt to build upon
and implement the legacy of Professor Terra, the importance of which goes
beyond the development of the EU VAT system and EU tax law in general.
Professor Terra’s passion, enthusiasm and generosity in sharing his knowl-
edge with and educating the next generation of tax lawyers has been, for
many, essential to the realization that VAT, with its “irresistible attraction”,
is indeed the Mata Hari of the tax world.! With this book, we also want
to take one step forward, following Professor Terra’s path in continuously
educating ourselves, working for the betterment of the EU VAT system
and EU tax law, and always helping new entrants to the field navigate its
intricacies.

1. B. Terra & J. Kajus, Introduction to European VAT — Commentaries on Euro-
pean VAT Directives & Other Indirect Tax Acts preface, Global Topics IBFD (accessed
19 Jan. 2022).
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wanted to do a l-year postgraduate study (LLM) in European business law
and applied for admission at three universities: one in Belgium, one in Eng-
land and one in the Netherlands. I was accepted by all of them. I politely
declined the offers from Brussels and Amsterdam and chose the University
of Canterbury. A few weeks before the start of the term, I travelled from
Denmark, where I lived, to Canterbury to find accommodation and to have
a look at the university. It was not at all what I had expected. I immediately
fled from Canterbury to the Netherlands and begged the administration at
the University of Amsterdam to readmit me, which they did.

One of the subjects in the LLM study was international trade and indirect
taxes, taught by a certain Ben Terra. I had never in my life considered
studying any indirect taxes whatsoever, including value added tax (VAT),
let alone working with VAT. I was a Danish lawyer who had been lucky
enough to avoid having to study tax during my law studies but had instead
chosen commercial law and competition law. My dream was to get that
LLM degree and venture into something exciting, such as working with
competition law either at the European Commission or in a big interna-
tional law firm.

However, the decision to flee England and to go to Amsterdam changed
my life forever, because Ben became my teacher. I know of many people
whose lives were changed because of having been taught VAT by Ben, but
perhaps none as much as mine, because, in addition to being my teacher in
international trade and VAT, Ben and I later became colleagues, then best
friends, and eventually we married.

I will come back to the reason why peoples’ lives might have changed
because of having met Ben, but first a few highlights about Ben’s working
life. I will try to be brief, but it is difficult, considering what a diverse and
rich (working) life Ben had.

Ben studied international law at the University of Amsterdam and (indi-
rect) taxation at Leiden University. In order to pay for his studies, Ben
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managed a “brown” bar, de Prins, on the Prinsengracht in Amsterdam.
Later, he opened a shop close to the Anne Frank house, where he mainly
sold Asian antiques.

After having finished his studies, Ben was appointed assistant professor of
law at Leiden University and later at the University of Amsterdam. In 1984,
he defended his doctoral thesis, Omzetbelasting bij grensoverschrijdend
verkeer (Turnover Tax in Cross-Border Trade). In 1987, he was granted
tenure as professor of law at the University of Amsterdam and, a year later,
at Leiden University. In 2006, Ben was appointed honorary doctor in eco-
nomics at Lund University, where he worked for more than 13 years and
where he and Oskar Henkow founded an international postgraduate study
programme in VAT, customs and excises. In addition, Ben was visiting
professor at a number of universities all over the world.

Ben was not only an academic but also a businessman. In 1987, he became
an indirect tax partner in what was then Ernst & Young (now EY), the
Netherlands, and, for a number of years, he was head of the global indirect
tax practice of Ernst & Young and member of the board of Ernst & Young
Tax Advisors, the Netherlands.

In addition, Ben was a consultant with the OECD, the European Commis-
sion and the IMF, and he was involved in reorganizing tax departments,
drafting law and policy, and training tax officials in various countries. I
was sometimes involved in the training of tax officials as well. In 1991,
there were several seminars for tax officials in various eastern European
countries. In (what was then) Czechoslovakia, for example, in the middle
of winter, Ben and I travelled by car from the Netherlands to Prague, where
we were greeted by our blind interpreter, Milan, an amazing person, who
guided us smoothly to the camp a few hours’ drive away where the 2-week
seminars were held and where the rooms reached a maximum of 15 de-
grees on a lucky day. In Albania, we were witnesses to the inauguration of
the first traffic light in Tirana. In Kiev, in December, we stayed in a hotel
on the eighth floor. The heating stopped at the seventh floor.

I am tempted to say that, of course, Ben wrote numerous books and articles
on customs, excises and VAT throughout his life. Quite a few of these arti-
cles would be on art and VAT. All his life, Ben was very interested in art.
Wherever in the world his work took him, he would always find time to go
for a walk and find small antique and art shops, in principle just to browse,
but just as often he would bring home a little piece of art. A keepsake.

XX



About Ben

I think that one of the reasons that Ben was so good at his work, whether it
was teaching or advising, was his diversity, his energy, his enthusiasm and
curiosity in so many aspects of life and, not least, his strict work discipline.
Ben also worked with scenarios. He would think ahead: what if this hap-
pens, what if that happens, what is the solution, what can one do? He often
tried out new ideas, new approaches in his work. For example, long before
it became the norm, Ben was actively involved in introducing email and
the Internet as communication and working tools within Ernst & Young,
the Netherlands.

Ben was both an academic and a very good (tax) adviser, but what he loved
the most was teaching, especially teaching young people. Ben worked with
and taught indirect taxes and customs from 1977 until the beginning of
2019, i.e. for 41 years.

I mentioned earlier that meeting Ben could change one’s life, and I know
for a fact that happened to quite a few people (including myself). Uni-
versity studies, such as direct taxation and economics, most of the time
include(d) a course in indirect taxation, which many students found, if
not beneath their dignity, then at least boring, something to get over with.
However, some of those students told me, when I later met them, that when
Ben did those courses, his enthusiasm for the subject and the way in which
he taught made them quit direct taxation/economics and enter the amazing
and bewildering world of VAT. When teaching and discussing, especially
concerning VAT, Ben would often also deal with other fields of law, such
as human rights, State aid and competition law. When Ben lectured or ex-
plained the intricacies of VAT, he would put so much energy into trying
to make his students, whether at universities, seminars or internal train-
ings, see the light, try to broaden their minds, to make them understand,
to make them think and question authorities, judgements, interpretations
of law, even the law itself. In his classes, Ben would often use the So-
cratic method, which some students found tough or bewildering, especially
those who wanted a result book: “What is the right answer?” To which Ben
would answer: “There is not necessarily a right answer.”

However, most importantly of all, whether Ben was lecturing at a seminar,

teaching at universities or advising a client or a policymaker, he always did
it with a twinkle in his eye.
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Peter J. Wattel

Ben Terra was a professor of tax law at at least three universities: Leiden
University and the University of Amsterdam (UvA), the Netherlands, and
Lund University, Sweden. It therefore made sense that his inaugural lecture
in Amsterdam was on the place of supply in VAT law.

Ben and I were colleagues at the UvA for 30 years. For 26 of these years,
we were co-authors of six editions of what is now Terra/Wattel, European
Tax Law, eighth edition (2022).

Ben also read law at the UVA as a student. This took him 8 years, because,
amongst other reasons, he not only studied but also practised international
trade throughout. In those 8 years as a student, he also ran three shops:
(i) Terra Art Dealers; (ii) Asian Art Amsterdam; and (iii) The Green El-
ephant, an export firm located in Bangkok. Ben knew what he was talking
about when he talked about international trade.

Even after switching from trade and shops to law and academia, Ben re-
mained a creative salesman. He was particularly good at selling the EU
VAT system in the rest of the world, especially in China, where he would
explain that “Shanghai” means “over the sea” and that he was from a small,
small country, far, far away, which was below sea level. On some of these
occasions, he would be on the platform together with his daughter Elze,
who was studying Mandarin in China and would translate his English-
language spoken presentations into Mandarin. Audiences were thrilled by
this family firm and, in the process, were convinced that they should abso-
lutely have a VAT system. Wherever Ben is now, I am sure that those he is
with will not only have their hands full with him, but they will also have
a VAT system.

I first met Ben when he was head of indirect tax and customs duties at
the Netherlands tax administration training institute. Ben was a rather
conspicuous and colourful presence in that environment. He was not your
average civil servant, neither in language nor in appearance. He enjoyed
mildly mocking — or even shocking — people. There was always a certain
subversiveness about him. Once, at the tax department of the UvA, when
we were discussing the fundamentally thorny issue of whether a university
should accept professors’ chairs instituted by commercial sponsors, Ben
announced, to the horror of some present, that if such were ever to be insti-
tuted, he would simply adore occupying, for example, the Heineken Beer
Chair in Excise Duties Law.
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He remained rather colourfully non-conformist. For instance, after joining
Ernst & Young, he kept parking his Deux Chevaux conspicuously next to
the expensive Audis, Mercedeses and BMWs of the firm’s partners, until
the managing partner told him, “OK, OK, you made your point; get over to
my office, and we’ll get you a baby Benz”.

Ben became a professor at the UvA in 1987, and, after some time, he basi-
cally told me that I wanted to become a professor too, because there were
so many important policy documents and developments within the EU in-
stitutions on direct taxes that no one was aware of, and the UvA should
be at the forefront and have a professor specializing in that field, which
was certain to become big. What foresight he had. Ben had read all of
those obscure documents on direct taxes, and, as always, was therefore
well ahead of developments that very few other people saw coming. I am
not sure whose idea it eventually was to institute that chair in EU tax law,
but I am sure that Ben greatly contributed to my first professorship at the
UVA, and within a year, in 1993, we published the first edition of our book
on the topic.

Ben was a very good teacher. At the UvA, Bart van Zadelhoff (two metres
tall) and he (rather shorter) would lecture together in the regular tax law
curriculum, as a sort of two-man comedy act (Mini and Maxi in VAT-
land, as it were), captivating the attention of students who, until then, had
thought that the VAT course was a fatigue duty to be gotten over with. Lec-
ture attendance significantly increased, and I believe the Netherlands tax
administration may have Ben to thank for the rising number of applications
for the job of indirect taxes inspector.

As an author and as a speaker, Ben was prolific. The law department of the
UVA had a rule that any extracurricular remuneration attributable to UvA
employment, such as authors’ and lecturers’ fees from third parties, should
be transferred to the department’s account, to serve department purposes.
Of all yearly contributions to the tax department’s account, Ben’s were in-
variably the largest, because, as he put it, if it doesn’t go to our department,
it goes to the EY partners, who will only do foolish things with it — and
will probably consider it peanuts anyway. This was not the only reason Ben
was very well liked in our department. It was clear that he put his heart into
academia, and into our department, although he would never have said that
in those words.

Ben and I worked together on six editions of European Tax Law, I on the
general EU law and direct taxation chapters, Ben on indirect taxation and
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capital duty. Only the chapters on exchange of information and EU legal
forms were joint efforts. We did not interfere with each other’s chapters
— Ben out of politeness, and I out of a lack of knowledge of his subjects.
The seventh edition, in 2018, became too unwieldy and was split into two
volumes. In addition, other authors were invited. Ben had designated as
his successor Oscar Henkow, of Lund University, Sweden, where Ben was
also professor, but tragically, Oscar and his family died, and Ben became
ill. Several times he appeared to have overcome his illness, but on Monday,
8 April 2019, Ben sent me the following email, which still horrifies me (my
translation):

Dear Peter,

The doctors at [two hospitals] agree that my lungs have been affected by
malignant lymphoma cells for which, given the (already diminished) quality
of my lungs, no cure seems possible. So: end of story.

I am sorry that I have not been able to give a follow-up to our project “Europe-
an tax law”. It only remains for me to thank you for our pleasant cooperation.

Ben.

This is very much Ben: (i) very matter-of-fact; (ii) no unnecessary emo-
tions; and (iii) fraternal.

Although Ben could not contribute to the seventh edition, he did check, at
my request, our chapter on EU legal forms, and he observed that a particu-
lar Commission proposal on some non-tax issue / thought was still pending
had already been withdrawn by the Commission. This is also very Ben:
almost everyone in tax had missed that non-tax development, but not Ben.
He read, knew and remembered everything.

For the seventh edition, I changed the title of the book to Terra/Wattel and
divided it into two volumes. The first volume, on general EU law subjects
and direct taxation, was published in 2018 and will see its eighth edition
in 2022. The second volume, on indirect taxation, which Ben regrettably
could no longer write or edit, will be published this year (2021), revised by
four able successors, Marie Lamensch (Université Catholique de Louvain
and Vrije Universiteit Brussel, Belgium), Madeleine Merkx (Erasmus Uni-
versity Rotterdam (EUR), the Netherlands), Martijn Schippers (EUR) and
Ilona van de Eijnde (EUR). So Ben will live on in the title of his academic
baby.
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