




IBFD, Your Portal to Cross-Border Tax Expertise

Why this book?
This book is a joint effort between the Amsterdam Centre for Tax Law (ACTL) of the University 
of Amsterdam, its partner institutions within the Global Tax Conference Project (New York 
University, the University of São Paulo and the Central University of Finance and Economics of 
Beijing) and IBFD, in the framework of well-established bilateral scientific cooperation. 

Besides providing a comprehensive technical analysis of the EU Anti-Tax Avoidance Directive 
(ATAD), this book offers insight on selected issues connected with the OECD Base Erosion and 
Profit Shifting (BEPS) Project that are important for predicting its possible impact, including on 
relations with non-EU Member States.
Subjects discussed in this book are:
• EU-US relations in the field of direct taxes
• BEPS and 3D printing
• Patent boxes before and after BEPS Action 5
• Tax planning and State aid
• BEPS Action 6 and the limitation on benefits provision
• The switch-over clause
• BEPS Action 12, the lack of certainty and the infringement of taxpayers’ rights
• The interest limitation rule of the ATAD
• Exit taxation and the ATAD
• General anti-abuse rules and the ATAD
• Controlled foreign company (CFC) rules and the ATAD
• The ATAD’s CFC rule and third countries
• Hybrid mismatch rules under ATAD I & II
• Permanent establishment mismatches under ATAD II
• Imported mismatches

Title:  The Implementation of Anti-BEPS Rules in the EU
Subtitle:  A Comprehensive Study
Editor(s):  Pasquale Pistone, Dennis Weber
Date of publication:  May 2018
ISBN:  978-90-8722-446-2 (print/online), 978-90-8722-447-9 (eBook)
Type of publication:  Book
Number of pages:  472
Terms:  Shipping fees apply. Shipping information is available on our website
Price (print/online):  EUR 110 / USD 130 (VAT excl.)
Price (eBook):  EUR 88 / USD 104 (VAT excl.)

Order information
To order the book, please visit www.ibfd.org/IBFD-Products/shop. You can purchase a copy 
of the book by means of your credit card, or on the basis of an invoice. Our books encompass 
a wide variety of topics, and are available in one or more of the following formats:

• IBFD Print books
• IBFD eBooks – downloadable on a variety of electronic devices
• IBFD Online books – accessible online through the IBFD Tax Research Platform

The Implementation of Anti-BEPS 
Rules in the EU



IBFD

Visitors’ address:
Rietlandpark 301
1019 DW Amsterdam
The Netherlands

Postal address:
P.O. Box 20237
1000 HE Amsterdam
The Netherlands

Telephone: 31-20-554 0100
Fax: 31-20-622 8658
www.ibfd.org

© 2018 IBFD

All rights reserved. No part of this publication may be reproduced, stored in 
a retrieval system or transmitted in any form or by any means, electronic, 
mechanical, photocopying, recording or otherwise, without the written prior 
permission of the publisher. Applications for permission to reproduce all or part 
of this publication should be directed to: permissions@ibfd.org.

Disclaimer

This publication has been carefully compiled by IBFD and/or its author, but 
no representation is made or warranty given (either express or implied) as to 
the completeness or accuracy of the information it contains. IBFD and/or the 
author are not liable for the information in this publication or any decision or 
consequence based on the use of it. IBFD and/or the author will not be liable 
for any direct or consequential damages arising from the use of the information 
contained in this publication. However, IBFD will be liable for damages that 
are the result of an intentional act (opzet) or gross negligence (grove schuld) 
on IBFD’s part. In no event shall IBFD’s total liability exceed the price of the 
ordered product. The information contained in this publication is not intended 
to be an advice on any particular matter. No subscriber or other reader should 
act on the basis of any matter contained in this publication without considering 
appropriate professional advice.

Where photocopying of parts of this publication is permitted under article 16B of the 1912 
Copyright Act jo. the Decree of 20 June 1974, Stb. 351, as amended by the Decree of 
23 August 1985, Stb. 471, and article 17 of the 1912 Copyright Act, legally due fees must 
be paid to Stichting Reprorecht (P.O. Box 882, 1180 AW Amstelveen). Where the use of 
parts of this publication for the purpose of anthologies, readers and other compilations 
(article 16 of the 1912 Copyright Act) is concerned, one should address the publisher.

ISBN 978-90-8722-446-2 (print)
ISBN 978-90-8722-447-9 (eBook)
NUR 826



v

Table of Contents

Chapter 1: An Introduction to the Anti-Tax Avoidance 
Directive and the Implementation of the BEPS 
Project in the European Union 1
Pasquale Pistone and Dennis Weber

1.1.  Scope, research question and methodology 1

1.2.  Part One: The Anti-Tax Avoidance Package and its 
impact on European tax law and policy in the era 
of global tax law 2

1.3.  Part Two: The ATAD 7
1.3.1.  General remarks 7
1.3.2.  ATAD measures fully implementing BEPS Actions 

in the European Union 8
1.3.3.  Implementation of the BEPS Project through 

the ATAD and other EU Anti-Tax Avoidance 
Package measures 9

1.3.4.  Other content of the ATAD 11

Part One
The Anti-BEPS Package, its Impact on European Tax 

Law and Policy in the Era of Global Tax Law

Chapter 2: The BEPS Project: Still a Military Approach 15
Luís Eduardo Schoueri

2.1. Introduction 15

2.2.  The rise of the Strategic Plan: The BEPS Action Plan 17

2.3.  Defining battlefronts: The Actions for addressing 
BEPS 19

2.3.1.  Action 1: Addressing the Tax Challenges of 
the Digital Economy 20

2.3.2.  Action 2: Neutralising the Effects of Hybrid 
Mismatch Arrangements 23

2.3.3.  Action 3: Designing Effective Controlled Foreign 
Company Rules 26

 

Table of Contents



vi

Table of Contents

2.3.4.  Action 4: Limiting Base Erosion Involving Interest 
Deductions and Other Financial Payments 27

2.3.5.  Action 5: Countering Harmful Tax Practices More 
Effectively, Taking into Account Transparency and 
Substance 28

2.3.6.  Action 6: Preventing the Granting of Treaty Benefits 
in Inappropriate Circumstances 28

2.3.7.  Action 7: Preventing the Artificial Avoidance of 
Permanent Establishment Status 29

2.3.8.  Actions 8-10: Aligning Transfer Pricing Outcomes 
with Value Creation 30

2.3.9.  Action 11: Establish Methodologies to Collect and 
Analyse Data on BEPS and the Actions to Address It 32

2.3.10.  Action 12: Require Taxpayers to Disclose Their 
Aggressive Tax Planning Arrangements 32

2.3.11.  Action 13: Re-examine Transfer Pricing 
Documentation 33

2.3.12.  Action 14: Make Dispute Resolution Mechanisms 
More Effective 33

2.3.13. Action 15: Develop a Multilateral Instrument 34

2.4.  Conclusion: From antagonism to cooperation 34

Chapter 3: EU-US Relations in the Field of Direct Taxes 
from the EU Perspective: A BEPS-Induced 
Transformation? 37
Werner Haslehner

3.1.  Introduction 37

3.2.  The traditional framework of EU tax competence 39

3.3.  EU anti-BEPS rules concerning the United States: 
Exhausting the European Union’s tax competence? 42

3.3.1.  EU anti-BEPS rules with particular importance for 
third countries 42

3.3.2.  Fundamental freedoms, EU competence, and 
anti-BEPS rules 44

3.4.  EU State aid investigations and the US response: 
A transformation of the European Union’s tax 
competence? 48



vii

Table of Contents

3.4.1.  State aid investigation as a tool to push for 
harmonization 48

3.4.2.  The US reaction to expanded State aid enforcement 
in direct taxation 50

3.5.  A fundamental transformation of EU-US relations 
from the multilateral to the bilateral level? 54

3.5.1.  Does the European Union’s external competence 
encompass double taxation agreements? 55

3.5.2.  What is the impact of the European Union’s external 
competence on existing bilateral double tax 
agreements (DTAs)? 58

3.6.  Summary and conclusion 61

Chapter 4: The EU-US Relationship in the Field of Income 
Taxation as Viewed from a US Perspective 63
Daniel Shaviro

4.1.  Introduction 63

4.2.  Backstory: Check-the-box as a Rashomon problem 66

4.3.  The OECD BEPS Project and the EC State aid cases 68

4.4.  What might be next? 72

4.5.  Final words 74

Chapter 5: BEPS, 3D Printing and the Evolution of 
the Manufacturing Industry 75
Luis Olmos

5.1.  Introduction 75

5.2.  What is the digital economy? 75
5.2.1.  The digital economy and BEPS 77
5.2.2.  Looking forward: 3D printing 79
5.2.3.  What is 3D printing? 80
5.2.4.  How does 3D printing work? 81
5.2.5.  Changes to classic manufacturing models and 

possible benefits 81



viii

Table of Contents

5.2.6.  Taxation issues 82
5.2.7.  Who owns a product’s IP? 82
5.2.7.1.  PE exposure 84

5.3.  Indirect taxes 94

5.4.  Conclusion 95

Chapter 6: Patent Boxes before and after BEPS Action 5 97
Edoardo Traversa and Alessandra Flamini

6.1.  Patent boxes before BEPS 97
6.1.1.  France, Ireland and the other pioneers 97
6.1.2.  2006-2008: The Commission’s scrutiny of the Irish 

and Spanish regimes 100
6.1.3.  A new European spring for patent boxes 103

6.2.  2014-2015, a year of changes: OECD BEPS 
Action 5 and the modified nexus approach 105

6.2.1.  The Code of Conduct dilemma and the OECD 
BEPS Action 5 discussions 105

6.2.2.  The nexus approach and the Germany-UK agreement 107
6.2.3.  October 2015: Final Report 109

6.3.  Patent boxes after BEPS 111
6.3.1.  The work of the Code of Conduct Group on the MNA 111
6.3.2.  The implementation of the modified nexus approach 

by EU Member States 113
6.3.3.  Third countries 116

6.4.  Conclusions 118

Chapter 7: Tax Planning and State Aid 121
Daniel S. Smit

7.1.  Introduction 121

7.2.  The substantive State aid framework in a nutshell 122

7.3.  State aid and transfer pricing: The Starbucks and 
Apple cases 124



ix

Table of Contents

7.4.  State aid and tax treaty relief: The McDonald’s case 129

7.5.  Final remarks 132

Chapter 8: BEPS Action 6 and the LOB Provision: Restoring 
the Debate on the Compatibility with EU Law 133
Bruno da Silva

8.1.  Introduction 133

8.2.  OECD BEPS Action 6 134
8.2.1.  Overview 134
8.2.2.  The proposed LOB provision 135

8.3.  LOB provisions and EU law 139
8.3.1.  Relation between tax treaties and EU law 139
8.3.2.  ECJ case law 140
8.3.2.1.  ECJ case law on anti-abuse rules 140
8.3.2.2.  Relevant ECJ case law for LOB provisions 144
8.3.2.2.1.  Factortame 2 145
8.3.2.2.2.  Commission v. Netherlands 146
8.3.2.2.3.  Open Skies 148
8.3.2.2.4.  ACT GLO 149
8.3.3.  The Commission’s position on the LOB 152
8.3.3.1.  In general 152
8.3.3.2.  The LOB provision in the Japan-Netherlands tax 

treaty 153
8.3.3.3.  The Commission’s views on the proposed Action 6 

LOB clause 154
8.3.3.4.  Assessing the LOB provision against EU law 157

8.4.  Conclusions 165

Chapter 9: The Switch-Over Clause: To Exempt or Not 
to Exempt, That Is the Question 167
Fred van Horzen and Isabella de Groot

9.1.  Introduction 167

9.2.  Purpose and background of the switch-over clause 168
9.2.1.  Introduction 168
9.2.2.  The Code of Conduct Group 168



x

Table of Contents

9.2.3.  The 2011 draft CCCTB proposal 170
9.2.4.  The ATAD proposal 172
9.2.5.  The ATAD Presidency compromise text 173

9.3.  The proposed provisions in the 2016 C(C)CTB 
proposals 175

9.4.  Issues regarding the application and interpretation 
of the clause 177

9.4.1.  Striking differences with the ATAD Presidency 
compromise text 177

9.4.2.  The tax rate test 177
9.4.3.  The need for an active business escape 180
9.4.4.  The scope of the tax treaty escape 182
9.4.5.  PEs and the scope of the switch-over clause: 

The mystery of article 54 183

9.5.  Credit method 183

9.6.  Losses 185

9.7.  Appraisal of the switch-over clause 185

9.8.  Epilogue 186

Chapter 10: BEPS Action 12: The Lack of Certainty and 
the Infringement of Taxpayers’ Rights 187
Adriana De Haro

10.1.  Introduction 187

10.2.  Action 12: The lack of definition of “aggressive tax 
planning” infringes taxpayers’ rights 188

10.2.1.  Overview of the recommendations in Action 12 188
10.2.2.  Criticisms: Uncertainty and infringement of 

taxpayers’ rights 189
10.2.2.1.  How should tax avoidance schemes be defined? 189
10.2.2.2.  Violation of the rights to privacy and confidentiality 192
10.2.2.3.  Self-incrimination risk 195

10.3.  In search of cooperation or obedience? 199



xi

Table of Contents

10.4.  Mexico: Consequences of early implementation 203
10.4.1.  Article 31-A of the Federal Tax Code 204
10.4.2.  Deviations from Action 12 recommendations on 

the implementation of the Mexican norm and 
the unconstitutional result 205

10.5.  Conclusions 208

Chapter 11: The Transitional Period and its Impact on Tax 
Competition and the Implementation of 
the BEPS Project 209
Reuven S. Avi-Yonah and Haiyan Xu

11.1.  The realization of the potential of the BEPS package 
depends on coordinated, consistent, coherent, clear, 
honest and effective implementation 209

11.1.1.  The value of the inclusive OECD/G20 BEPS package 209
11.1.2.  Prioritization of the implementation of the BEPS 

package 210
11.1.3.  The transitional period is a broad concept 211

11.2.  The EU Anti-Tax Avoidance Package (especially 
the Anti-Tax Avoidance Directive) setting a model 
example for the implementation of the BEPS 
package across the globe 212

11.2.1.  Responsible and coordinated implementation 
required by interlocking memberships of the OECD, 
European Union and G20 212

11.2.2.  The June Action Plan of 2015 214
11.2.3.  The EU Anti-Tax Avoidance Package 215
11.2.4.  The ATAD as a global flagship 216
11.2.5.  The impact of the ATAD’s transposition period on 

the implementation of the OECD/G20 BEPS package 219

11.3.  The prospective (rather than retrospective) nature of 
the BEPS package 220

11.3.1.  The interchangeable usage of “retroactivity” and 
“retrospectivity” 220

11.3.2.  The policy of international instruments on 
the retroactivity/retrospectivity of criminal law 221

11.3.3.  The general prohibition of retroactivity/retrospectivity 
of law in major jurisdictions 222



xii

Table of Contents

11.3.4.  The emerging exceptional trend of retroactivity/
retrospectivity of domestic tax law 225

11.3.5.  The pros and cons of exceptional retroactive/
retrospective tax legislation 228

11.3.6.  Exceptional retroactive/retrospective tax legislation 
does not justify ex post facto actions of the BEPS 
package 229

11.4.  Legal predictability, certainty and better compliance 
demand a reasonable transitional period in the course 
of the implementation of the BEPS package 232

11.4.1.  The yellow-light interval analogy 232
11.4.2.  Legal predictability and certainty usually demand 

a transitional period 233
11.4.3.  Tax sovereignty requires a transitional period 234
11.4.4.  A transitional period for the implementation of new 

international instruments or new domestic tax law as 
an international practice 235

11.5.  Policy suggestions on the transitional period for 
the implementation of the BEPS package 238

11.5.1.  All participating countries are entitled to a general 
transitional period 238

11.5.2.  Participating countries may voluntarily waive 
the privilege of a transitional period 240

11.5.3.  Developing countries should be granted a more 
generous transitional period than developed countries 240

11.5.4.  The dual obligation of countries in the transitional 
period 241

11.5.5.  International cooperation between developed and 
developing countries 242

11.6.  A grandfathering rule for existing arrangements 243
11.6.1.  Grandfathering rules are a significant part of 

transitional arrangements 243
11.6.2.  The rationale behind the exclusion of a grandfathering 

rule from Action 2 244
11.6.3.  Restrictive permission of grandfathering rules in 

Action 4 245
11.6.4.  A 5-year grandfathering rule in Action 5 for existing 

IP regimes 246



xiii

Table of Contents

11.6.5.  Comments on the lack of uniformity regarding 
grandfathering rules in the BEPS package 248

11.7.  Policy advice on the transitional period of 
implementation of the MLI to modify existing 
bilateral tax treaties 250

11.7.1.  The mission of the MLI to modify existing bilateral 
tax treaties 250

11.7.2.  Request for input on the OECD public discussion 
draft on BEPS Action 15 251

11.7.3.  Effective date should be clarified in the MLI 251
11.7.4.  The changes to tax treaties introduced by the MLI 

should not be retroactive/retrospective 252
11.7.5.  An inclusive transitional period should be introduced 

in the MLI 253

11.8.  Conclusion 254

Part Two
The EU Anti-Tax Avoidance Directive

Chapter 12: The Interest Limitation Rule 259
Arne Schnitger and Ivan Zafirov

12.1.  Introduction 259

12.2.  The interest limitation rule 260
12.2.1.  Overview 260
12.2.2.  Implementation timeframe 262

12.3.  Impact 263
12.3.1.  General factors 264
12.3.2.  Taxpayer-related factors 266

12.4.  Systematic analysis 267
12.4.1.  General remarks 267
12.4.2.  Constitutional and EU law perspectives 268

12.5.  Analysis of the key elements of the rule 270
12.5.1.  Personal scope 270
12.5.2.  Borrowing costs 272



xiv

Table of Contents

12.5.3.  EBITDA 273
12.5.4.  Exceeding borrowing costs up to EUR 3 million 274
12.5.5.  Exception for stand-alone entities 274
12.5.6.  Grandfathering provision and exemption for 

infrastructure projects 276
12.5.7.  Group equity ratio test (article 4(5)(a) of the ATAD) 277
12.5.7.1.  Applicable standards 277
12.5.7.2.  Balance sheet and equity adjustments 278
12.5.7.3.  Targeted rules 279
12.5.7.4.  Practical issues related to the application of 

the equity ratio test 280
12.5.8.  Exceeding the borrowing costs ratio (article 4(5)(b) 

of the ATAD) 281
12.5.8.1.  Net-third-party-interest-to-EBITDA ratio 281
12.5.8.2.  EBITDA of the taxpayer 282
12.5.8.3.  The impact of loss-making entities 283
12.5.8.4.  Comparison of the two exceptions based on 

the group ratio 283
12.5.9.  Carry-forward/back of non-deductible exceeding 

borrowing costs and interest capacity (article 4(6) 
of the ATAD) 284

12.5.10.  Exceptions for banks, insurances and other financial 
undertakings 284

12.6.  Concluding remarks 285

Chapter 13: Entrepreneurial, Corporate and Asset Emigration 
in Exit Taxation in the ATAD 287
Hein Vermeulen

13.1.  Introduction 287

13.2. Former work of the European Commission 287

13.3. Exit taxation in brief 288

13.4.  Is there a link with the BEPS Project? 290

13.5.  Settled ECJ case law in the field of exit taxation 291

13.6.  The ATAD exit tax provisions in more detail 293
13.6.1.  Rationale of exit taxation 293



xv

Table of Contents

13.6.2.  Transfers within one legal entity 294
13.6.3.  The arm’s length principle 294
13.6.4.  What is an asset? 295
13.6.5.  Real seat system versus incorporation system 296
13.6.6.  Mutual recognition concept 296
13.6.7.  Differences with the original proposal of 

28 January 2016 297
13.6.8.  Deferral period 298

13.7.  Conclusions 299

Chapter 14: Is the ATAD’s GAAR a Pandora’s Box? 301
Maarten Floris de Wilde

14.1.  Introduction 301

14.2.  The ATAD’s GAAR 305
14.2.1.  The legislative text, its scope and its purpose 305
14.2.2.  “For the purposes of calculating the corporate tax 

liability …” 308
14.2.2.1.  “… a Member State shall ignore an arrangement or 

a series of arrangements …” 308
14.2.2.2.  “… put into place for the main purpose or one of 

the main purposes of obtaining a tax advantage …” 311
14.2.2.3.  “… that defeats the object or purpose of 

the applicable tax law …” 314
14.2.2.4.  “… are not genuine having regard to all relevant facts 

and circumstances … non-genuine to the extent that 
they are not put into place for valid commercial 
reasons which reflect economic reality …” 320

14.2.2.5.  “… the tax liability shall be calculated in accordance 
with national law …” 324

14.3.  Pandora’s box? 324

14.4.  Closing remarks 328

Chapter 15: Developing a Common Framework against Tax 
Avoidance in the European Union 329
Andreas Perdelwitz

15.1. Introduction 329



xvi

Table of Contents

15.2.  The wording of the EU GAAR in comparison with 
other similar provisions 331

15.3.  Untangling the meaning of the provision 333
15.3.1.  Overview of the ECJ case law on abuse 333
15.3.2.  Arrangement or series of arrangements 336
15.3.3.  Tax advantage contrary to the object and purpose 

of the law 336
15.3.4.  Subjective test 337
15.3.5.  Non-genuine/economic reality test 338
15.3.6.  The relationship between the three elements of abuse 339

15.4.  Impact on domestic tax laws 342
15.4.1.  The EU GAAR as a minimum standard 342
15.4.2.  Are stricter GAARs a real option for the Member 

States? 343
15.4.3.  Room for the Member States with regard to the scope 

of the GAAR 345
15.4.4.  Codified GAAR versus judicial doctrine 346
15.4.5.  Consequences of the application of the GAAR 347
15.4.6.  Jurisdiction of the ECJ with regard to the GAAR 348
15.4.7.  Relationship between the ATAD’s GAAR and SAARs 349

15.5.  Impact on the EU directives in the field of direct taxes 350

15.6.  Concluding remarks 352

Chapter 16: The ATAD’s CFC Rule and its Impact on 
the Existing Regimes of EU Member States 355
Christiana HJI Panayi

16.1.  Introduction 355

16.2.  CFCs and the case law of the ECJ 360

16.3.  The ATAD’s CFC rules in articles 7 and 8 370

16.4.  Final thoughts 376



xvii

Table of Contents

Chapter 17: Some Observations on the Carve-Out Clause of 
Article 7(2)(a) of the ATAD with Regard to 
Third Countries 379
Robert J. Danon

17.1. Introduction 379

17.2.  Presentation of the categorical model 385
17.2.1. General conditions 385
17.2.2. Specific conditions 387

17.3.  The carve-out of article 7(2)(a) 388
17.3.1. Intra-EU relations 388
17.3.2. Third countries 391
17.3.2.1.  The policy of the ATAD 391
17.3.2.2.  The existing policy of Member States 392
17.3.2.2.1. In general 392
17.3.2.2.2. The constitutional limit of the equality of treatment 
 in France 392

17.4.  Coherence of article 7(2)(a) with BEPS Action 3 393

17.5.  Compatibility of article 7(2)(a) with EU primary law 394
17.5.1.  Compatibility with the principle of proportionality 

(article 5(4) TEU) 394
17.5.2.  Compatibility with the free movement of capital 

(article 63 et seq. of the TFEU) 395
17.5.2.1.  The issue 395
17.5.2.2.  The applicability of the free movement of capital 399
17.5.2.3.  The existence of an unjustified restriction of the free 

movement of capital 401
17.5.2.4.  CFC regimes and the standstill clause of article 64(1) 

of the TFEU 404

17.6.  Article 7(2)(a) and the Swiss-EU joint statement 
of October 2014 406

17.7.  Conclusion 406



xviii

Table of Contents

Chapter 18: Hybrid Mismatch Rules under ATAD I & II 409
Gijs Fibbe

18.1.  Introduction 409

18.2.  The anti-mismatch rules in ATAD I and II 409

18.3.  Scope under ATAD I and II 410

18.4.  Some examples 412
18.4.1.  Deduction and no inclusion with a hybrid entity 412
18.4.2.  Double deduction with a hybrid entity 413
18.4.3.  Disregarded payment to an EU reverse hybrid entity 414

18.5.  Discrimination under primary EU law 415

18.6. Conclusion 418

Chapter 19: Permanent Establishment Mismatches under 
ATAD II 419
Suniel Pancham

19.1.  Introduction 419

19.2.  Permanent establishment mismatches and BEPS 420

19.3.  Income allocation mismatch 421
19.3.1.  Income allocation mismatch leading to deduction 

without inclusion 421
19.3.2.  Income allocation under tax treaties 422
19.3.3.  Opt-out 422

19.4.  Disregarded permanent establishment 423
19.4.1.  Payment to a disregarded permanent establishment 423
19.4.2.  Specific rule for a disregarded permanent 

establishment 424
19.4.3.  The effect of article 9(5) 425
19.4.4.  Disregarded permanent establishment 426
19.4.5.  Certain tax treaty implications 427
19.4.6.  Relationship between directives and tax treaties 428
19.4.7.  Disregarded permanent establishment not resulting 

in deduction without inclusion 429



xix

Table of Contents

19.4.8.  Disregarded permanent establishment also a CFC 
under ATAD I? 431

19.5.  Deemed payment between a head office and 
a permanent establishment 431

19.5.1.  Deemed payment by a permanent establishment 431
19.5.2.  Authorized OECD Approach 432
19.5.3.  The “Royalty Sara Creek” structure 432

19.6.  Permanent establishment definition 435

19.7.  Conclusion 435

Chapter 20: Imported Mismatches 437
Bart Peeters

20.1.  Introduction 437

20.2.  Justification for rules combating an imported 
mismatch 439

20.3.  The text of article 9(3) of the ATAD 440
20.3.1.  Payments concerned 441
20.3.2.  Link between payment and hybrid mismatch 442
20.3.2.1.  Structured arrangement 443
20.3.2.2.  Intra-group mismatches 444
20.3.2.3.  General comments regarding the required nexus 448
20.3.3.  Subsidiary role of the imported mismatch rule 448
20.3.3.1.  Equivalent adjustment made by another jurisdiction 

involved 449
20.3.3.2.  No denial of deduction “to the extent that” 450

20.4.  Conclusion 450



Sample Content



1

 

Chapter 1

An Introduction to the Anti-Tax Avoidance 
Directive and the Implementation of the BEPS 

Project in the European Union

Pasquale Pistone and Dennis Weber*

1.1.  Scope, research question and methodology

There are overt and covert links between the EU Anti-Tax Avoidance 
Directive (ATAD) and the OECD/G20 BEPS Project. Their interpretation 
and analysis will aid in better understanding the potential implications of the 
rules of this EU directive, which will apply within the EU internal market 
as of 1 January 2019.

Besides providing a comprehensive technical analysis of the ATAD, this 
book offers insight on selected issues connected with the BEPS Project that 
are important for predicting its possible impact, including in relations with 
non-EU Member States.

This book is largely a joint effort between the Amsterdam Centre for Tax 
Law of the University of Amsterdam, its partner institutions within the 
Global Tax Conference Project (New York University, the University of São 
Paulo and the Central University of Finance and Economics of Beijing) and 
IBFD, in the framework of well-established bilateral scientific cooperation.

The book fulfils the need for an overall assessment of the impact of the 
BEPS Project on the new impetus for EU positive tax integration, which, 
in less than a year, has made it possible to discuss and introduce rules that 
have the potential for shifting significant taxing powers from the national 
to the supranational level within the European Union.

For such purposes, it is important to share with the readers more than simply 
an overview of the other 19 chapters contained in the two core parts of this 
book.

* Pasquale Pistone is the Academic Chairman at IBFD, Jean Monnet ad personam 
Professor of European Tax Law and Policy at WU Vienna and Professor of Tax Law at 
the University of Salerno. Dennis Weber is Director of the Amsterdam Centre for Tax 
Law (ACTL) of the University of Amsterdam and of counsel at Loyens & Loeff.
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The ultimate goal of this book is to ascertain whether the ATAD can effec-
tively achieve the goals that it officially proclaims and whether its rules are 
formulated in a way that prevents legal uncertainty and conflictive inter-
pretation.

Various factors lead to a negative answer to both questions. Evidence of this 
conclusion is presented throughout this introductory chapter and in those 
that follow.

From a methodological perspective, the two parts of this book reconstruct 
the approach of the European Union to the implementation of the BEPS 
Project by combining the analysis of the overall framework of measures 
related to the ATAD with a commentary that addresses the specific implica-
tions of the measures envisaged in its various articles.

Part One comprises ten chapters, which focus on (i) the relations of the 
European Union with the United States and third countries; (ii) on selected 
issues in regard to the BEPS Project, which has served as a model for the 
European Union in developing and implementing its own anti-BEPS policy; 
and (iii) the Anti-Tax Avoidance Package of the European Union. Some 
chapters have a multi-faceted focus, addressing more than one of three 
groups of issues outlined.

Part Two includes the remaining nine chapters, which provide a compre-
hensive overview of relevant issues in respect of measures contained in the 
ATAD and its extension to third countries, known as ATAD II.

1.2.  Part One: The Anti-Tax Avoidance Package and its 
impact on European tax law and policy in the era of 
global tax law

The first group of issues in Part One is examined in three chapters, namely 
chapters 3, 4 and 8. These chapters focus on the relations between the 
European Union and the United States. Chapters 3 and 4 address the same 
issue, namely the relations between the European Union and the United 
States, which they analyse as potential single regional blocs of global tax 
law. The analyses in these chapters share this point, but they otherwise differ 
in various aspects, reflecting how scholars from each side of the Atlantic 
Ocean perceive the BEPS Project and the emergence of international tax 
coordination.
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In chapter 3, Haslehner submits that action by the European Commission 
in connection with the EU Anti-Tax Avoidance Package and the investiga-
tions into State aid in tax matters may lead to an even closer bilateral col-
laboration between the European Union and the United States, which would 
significantly reduce the national tax treaty policy of EU Member States. 
Haslehner predicts the possible development of external comprehensive 
competence for the European Union in tax matters, which may result in the 
gradual involvement of the European Commission in the negotiation of tax 
treaties of EU Member States.

In chapter 4, Shaviro outlines the various differences between the two blocs 
with regard to their policy goals and federalism but points out their similari-
ties when it comes to the basic design of their income tax systems, incent-
ives and positions as source states. After addressing the implications of their 
respective tax policies in the Apple case, Shaviro focuses his attention on 
the implications of the US check-the-box rules in the international context, 
including their effect of weakening Subpart F legislation. He addresses such 
issues from three theoretical perspectives, following up with a comparison 
with the BEPS Project and State aid investigations, which represent the 
European reaction to profit shifting by multinationals.

In chapter 8, Da Silva addresses limitation on benefits (LoB) provisions 
from the perspective of assessing their compatibility with EU law. His anal-
ysis takes into account the standards imposed by BEPS Action 6 in the light 
of selected case law from the Court of Justice of the European Union and 
scholarly interpretations, as well as the position expressed by the European 
Commission in the BEPS working groups and in the request for amending 
the Japan-Netherlands LoB clause of 19 November 2015. It is expected that 
this chapter will contribute to increasing awareness of such problems, in 
particular with regard to the relations between the European Union and the 
United States, which are generally covered by treaties including an LoB 
clause.

Since Action 6 constitutes part of the minimum standards of the BEPS 
Project and the BEPS Multilateral Instrument (MLI) does not allow for 
abandoning the LoB standards once EU Member States have adopted them, 
the authors suggest that such countries should instead cautiously follow the 
principal purpose test (PPT) approach in order to comply with the BEPS 
minimum standards. However, this caution may in part be impossible to 
exercise in light of the numerous LoB clauses that are currently included in 
the bilateral tax treaties of several EU Member States, in particular those 
concluded with the United States. In the authors’ view, a possible solution 
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to such problems could be the negotiation of an EU Protocol Agreement to 
the MLI, immediately following a possible judgment that determines the 
incompatibility of some or all LoB clauses with the fundamental freedoms 
and the principles of EU law. Such a solution could be necessary in order 
to avoid the possible obligation of EU Member States to partially terminate 
the MLI in order to preserve the supremacy of EU law over the national law 
of the treaty source.

Various other chapters in Part One of this book address problems of the 
BEPS Project. In particular, chapter 2 portrays the BEPS Project as an alli-
ance between states with antagonistic interests that is the result of a decrease 
in the financial resources available to support the needs of national com-
munities. Whilst identifying the common enemy – taxpayers who do not 
pay taxes in any country – Schoueri points out that several states share 
responsibility for BEPS by structuring their systems in a way that has made 
it possible to exploit cross-border disparities for such purposes. Schoueri’s 
intriguing parallel with military strategies captures the great potential of the 
BEPS Project, since the aligned exercise of taxing powers across borders in 
a holistic approach is the only effective solution to the problem. Chapter 2 
also singles out possible shortcomings of the BEPS Project in connection 
with various Actions and serves as a framework for the analyses of other 
specific issues, such as those carried out in chapters 5, 6, 8 and 10.

This introduction has already outlined the main features of chapter 8. 
Chapters 5 and 10 correspondingly focus on cross-border taxation in con-
nection with the digital economy (chapter 5) and the protection of taxpay-
ers’ rights (chapter 10), the former being the source of issues that have been 
identified –but not solved – and the latter being a domain that the BEPS 
Project simply did not cover.

With a combination of theoretical analysis and practical cases, in chapter 5, 
Olmos addresses the digital economy from the perspective of digital print-
ing. His analysis shows the dramatic change of business models arising in 
the manufacturing industry in connection with this type of activity, which 
broadens the range of the digital economy and reinforces the need to adapt 
tax categories, particularly the category of permanent establishment, in 
order to limit the possible bias otherwise arising in such a context.

In chapter 6, Traversa and Flamini focus on the compatibility of patent box 
regimes with BEPS Action 5, which they also address in light of relevant 
developments in the European Union in a way that outlines some frictions 
between such regimes and the work of the EU code of conduct group. 
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Furthermore, they address the problems of compatibility with EU law’s 
prohibition of State aid. This is particularly important if one considers that 
a large number of EU Member States have introduced this type of regime 
over the past few years, later being forced to gradually phase it out or amend 
it in order to make it compatible with the requirements and standards of 
the BEPS Project. Traversa and Flamini’s precise historical reconstruction 
of the relevant developments leads to the question of whether the political 
compromise between Germany and the United Kingdom that has facili-
tated the agreement on the nexus approach should have really put an end to 
the analysis of the compatibility of intellectual property (IP) box regimes 
with the EU prohibition of State aid. In fact, by endorsing the right of new 
entrants by June 2016 and the abolition of such regimes by June 2021 
without further investigation from a State aid perspective, the European 
Commission has tolerated a significant base-eroding tax advantage within 
the internal market. By giving up such investigation ex ante, the European 
Commission has in fact prevented their recovery for a 10-year period, had it 
otherwise regarded them incompatible with the rules prohibiting State aid. 
This has possibly given several EU Member States a significant tax advan-
tage, in clear conflict with the object and purpose of the BEPS Project, as 
well as with the principles of the EU internal market.

The immediate object of De Haro’s analysis in chapter 10 is the creation 
of mandatory disclosure rules. In this context, the author expresses concern 
over an exponential increase in legal uncertainty in connection with the 
unclear delineation of the boundaries of tax avoidance and aggressive tax 
planning in certain contexts, which deprives taxpayers of a global dimen-
sion in the protection of their fundamental rights. De Haro also addresses 
such issues in the light of some specific problems already arising in Mexico 
in connection with mandatory disclosure rules.

The third group of issues contained in Part One addresses some important 
features of the EU Anti-Tax Avoidance Package and the additional measures 
that characterize the European Union’s reaction to BEPS.

Chapters 7 and 9 share common lines of inquiry with chapters 3, 6 and 8, 
and they complement those chapters with their analysis of issues connected 
to the prohibition of State aid and the coordination of tax policies within 
the European Union in the framework of the Anti-Tax Avoidance Package.

A thin conceptual line unites chapters 6, 7 and 9. Chapters 6 and 7 both 
address the implications arising in connection with how the prohibition of 
State aid is developing in tax matters. In this context, in chapter 7, Smit 
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reviews the decisions of the European Commission in respect of practices 
connected with transfer pricing and relief for double taxation that alter com-
petition in the internal market. He shows some concern for the European 
Commission’s approach to such issues, which he regards as inconsistent 
with the position taken by the Commission in 2009 in the investigation on 
the Dutch group interest box.

The action taken by the European Commission on State aid has an unpre-
cedented size to affect tax matters. It has given rise to enormous legal uncer-
tainty for business in the European Union, which will only be resolved once 
the Court of Justice decides on such cases in a few years. This action steers 
the exercise of taxing powers in a direction that secures a level playing field 
within the EU internal market, supplementing the failure of positive integra-
tion over several decades. Multinational enterprises are exposed to the obli-
gation to repay illegal State aid 10 years back insofar as they may be held 
liable for having infringed competition rules. However, the exploitation, 
overexploitation or abusive exploitation of tax advantages across borders 
could have been avoided if EU Member States had committed to establish-
ing a tax technical dialogue across borders instead of promoting unregulated 
tax competition within the internal market. After all, the blame is now put 
on multinational enterprises, but the responsibility of some Member States 
that have reassured such enterprises about compliance with their rules is 
hardly ever discussed.

The commitment of EU Member States to securing cross-border tax con-
sistency in the framework of the rules established by the ATAD (compre-
hensively addressed in Part Two of this book) will help in making progress 
towards effective levels of positive integration of direct taxes rather than 
mainly relying on negative integration driven by rules on State aid or inter-
pretation of the fundamental freedoms.

However, from a theoretical perspective, various critical points arise at the 
intersection between the interpretation of State aid rules by the European 
Commission and the standards that are commonly observed in practice by 
various countries in order to reflect a fair allocation of taxing rights between 
related enterprises. In the authors’ view, in respect of the protection of com-
petition within the internal market, the technical issues underlying such 
international standards, which have developed over decades and reflect the 
right of countries to apply different conditions in their bilateral relations 
within the framework put forward by the OECD, should be properly taken 
into account.
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In search of coordination in EU tax policy, in chapter 9, Van Horzen and De 
Groot focus their attention on the switchover clause. This measure was first 
included in, and then removed from, the ATAD, but it still appears in the 
text of the proposed Common Corporate Tax Base (CCTB) Directive as a 
mechanism that secures the competitiveness of an EU business as opposed 
to business established outside of the internal market. The authors elaborate 
a constructive criticism of the use of this measure, prompting the European 
Commission to give a convincing motivation for including it in future sec-
ondary legislation on tax matters within the internal market or in relations 
with third countries.

In chapter 11, Avi-Yonah and Xu elaborate on the global value of the ATAD 
as a trendsetter in the implementation of the BEPS Project around the world. 
Among other things, they plead for the application of grandfathering rules 
and a transitional period for the implementation of BEPS measures for 
a duration that reflects that applicable to the ATAD within the European 
Union, i.e. until 1 January 2019.

1.3.  Part Two: The ATAD

1.3.1.  General remarks

Part Two of this book contains nine chapters that aim to provide more 
precise content regarding the initial questions posed by this introductory 
chapter.

Officially, the ATAD pursues the goal of streamlining the implementation 
of the BEPS Project in the European Union, avoiding differences across the 
national legislation of its Member States that could give rise to unintended 
tax biases within the internal market. Its intended consequence is therefore 
the production of secondary legislation in the European Union, subject to 
the interpretation of the Court of Justice of the European Union.

In some aspects, the content of the ATAD fails to fully implement the 
BEPS Project within the European Union; in other aspects, however, it goes 
beyond the BEPS Project, which may, in general, make one wonder whether 
it really achieves the goals that it officially pursues.

All three issues are subsequently briefly addressed with reference to the spe-
cific clauses of the ATAD and other measures contained in the EU Anti-Tax 
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Avoidance Package. (This book does not address BEPS Project measures 
that neither the ATAD nor the EU Anti-Tax Avoidance Package implement.)1

1.3.2.  ATAD measures fully implementing BEPS Actions 
in the European Union

In its article 9, the ATAD fully implements BEPS Actions 2, 3 and 4. ATAD 
II has amended the ATAD in order to enhance the implementation of BEPS 
Action 4.

In chapter 18 of this book, Fibbe addresses the problems of hybrid mis-
matches in the ATAD and ATAD II, taking into account the problems of 
compatibility with primary law and criticizing a number of issues con-
nected with conceptual and terminological vagueness. He also suggests that 
the elimination of hybrid mismatches should be achieved – at least within 
the internal market – on the basis of a uniform classification method that 
leads Member States to mutually recognize the tax classification in the 
host country.

Two additional chapters supplement the analysis of hybrid mismatches. In 
chapter 19, Pancham addresses the implications of permanent establishment 
mismatches under ATAD II, which give rise to various problems in terms 
of inconsistencies as to the application of the primary and defensive rules 
within the internal market and in relations with third countries. Furthermore, 
problems of legal uncertainty also arise in connection with ATAD II, mostly 
due to the absence of definitions in this directive. In the authors’ opinion, 
the Court of Justice should address such problems at the level of interpreta-
tion, thus allowing ATAD II to achieve its ultimate goals in a framework of 
reasonable clarity for the business community.

In chapter 20, Peeters analyses the rule on imported mismatches in the 
framework of the ATAD and ATAD II. Among other things, he raises some 
criticism regarding the fact that the applicable provisions in the directives 
do not pay sufficient attention to the order for applying the rule and suggests 
an approach based on the comments included in the OECD Report, subject 
to a possible assessment of its consistency with the text of the directives 
and general EU law.

1. This is the case with BEPS Action 13, on transfer pricing documentation, implemented 
by EU Directive 2016/881/EU, and BEPS Action 14, on the cross-border settlement of 
tax disputes, on which the EU Council reached a political compromise on 23 May 2017 
for the introduction of an EU directive.
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In chapter 12, Schnitger makes a comparison between article 4 of the ATAD 
and the interest limitation rules of Action 4 of the BEPS Project, further tak-
ing into account the German equivalent rule (Zinsschranke), which could be 
seen as the other blueprint for this provision. Schnitger’s analysis assesses 
the potential impact of article 4 of the ATAD and examines how it may 
interact with the other articles contained in the ATAD, suggesting the need 
to supplement this with additional targeted rules for identifying artificial 
structures.

1.3.3.  Implementation of the BEPS Project through 
the ATAD and other EU Anti-Tax Avoidance Package 
measures

In some other cases, technical legal matters connected with the implica-
tions of issuing supranational EU law have prevented the implementation 
of some aspects of the BEPS Project via a directive, since this would oth-
erwise automatically prevent Member States from regulating this field at 
the national level.

Accordingly, a non-binding instrument, Recommendation C(2016) 271 
final, implements BEPS Action 6 within the European Union. It invites EU 
Member States to include a general anti-avoidance rule (GAAR) based on 
the PPT in their tax treaties. Yet the formulation of this clause more closely 
resembles the interpretation by the Court of Justice in order to reconcile the 
implementation of BEPS Action 6 within the general framework required 
by the EU legal system.

The ATAD and additional amendments to secondary legislation of the 
European Union, such as those to the Parent-Subsidiary Directive, 
strengthen the reaction of the European Union to cross-border abusive prac-
tices in a way that achieves an overall obligation for EU Member States to 
counter such practices in the field of direct taxes that are regulated by such 
directives.

Insofar as the goal pursued by the introduction of secondary EU law is to 
create a level playing field, one may wonder why and to what extent article 3 
of the ATAD preserves the right of EU Member States to apply measures 
that safeguard a higher level of protection of the corporate tax base.

Directives generally bind their addressees to comply with their minimum 
content and do not prevent their over-implementation, as long as this does 
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not go against their object and purpose. In this context, the authors believe 
that Member States may go beyond the minimum level of protection estab-
lished by the directive in a way that does not turn their rules into unjusti-
fied obstacles for the exercising of freedoms within the internal market. 
Accordingly, the connections between primary and secondary law at the 
level of interpretation – as well as the ancillary function that the latter per-
forms in respect of the former – require a stricter GAAR to comply with 
the requirements established by the case law of the Court of Justice on the 
prohibition of abusive practices.2

By means of the GAAR contained in article 6, the ATAD partly covers 
BEPS Actions 6 and 7, implementing them in the legal system of the 
European Union.

The technical intricacies of the GAAR contained in article 6 of the ATAD 
are the object of chapters 14 and 15 of this book. In chapter 14, De Wilde 
addresses the interpretation, application and implications of article 6 of the 
ATAD from the perspective of the intra-firm legal structuring of multina-
tional business operations. De Wilde reaches the conclusion that the word-
ing of this provision in the context of the ATAD allows for an extensive 
interpretation that could stretch the limits of the international tax regime’s 
operation to the point of collapse. Among other things, his analysis points 
out the uncertainty connected with expressions used in the provision, such 
as the reference to defeating the object and purpose of the applicable tax 
law and to the economic reality. In chapter 15, Perdelwitz reconstructs the 
possible meaning in the light of the interpretation of the limits established 
by case law of the Court of Justice on the prohibition of abusive practices, 
further taking into account the anti-avoidance provisions contained in other 
EU tax directives.

From a similar perspective, one may also question the different standards 
connected with article 7(2)(a) of the ATAD in respect of the application of 
controlled foreign company (CFC) legislation within the internal market 
and in relations with third countries. These are the issues Danon addresses 
in chapter 17. The conclusions reached in respect of the compatibility of 
such measures with primary law (including, in particular, the free movement 
of capital) are very persuasive. The authors believe that these conclusions 
should pave the way for the possible raising of preliminary questions that 
allow ascertaining the extent to which the ATAD CFC regime can reach 

2. For more information on this, see ch. 15, addressing the issues connected with the 
interpretation of art. 6 ATAD.
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harmonious application in line with the requirements established by primary 
law.

In chapter 16, Panayi describes the overall framework for the requirements 
of CFC legislation to apply in the European Union with a more detailed 
reference to the framework that originated the Cadbury Schweppes case. 
Taking this context into account, the authors feel that a significant difference 
should be recorded as to how the case-by-case approach required by EU 
law differs from the quasi-automatic approach applicable under Action 3 
of the BEPS Project.

1.3.4.  Other content of the ATAD

Some measures contained in the ATAD present only a more remote connec-
tion with the BEPS Project.

This is particularly the case of article 5, on exit taxes, which Vermeulen 
analyses in chapter 13 of this book with reference to developments in case 
law and the attempts by the European Commission to achieve consistent 
regulation in the taxation of capital gains in connection with the exercise of 
the fundamental freedoms across borders.

Although the object and purpose of this measure is more closely connected 
with the need to secure a consistent regulation of these matters affecting 
business within the European Union, Vermeulen also provides an interesting 
reconstruction of the existence of a possible link between article 5 of the 
ATAD and BEPS Action 6.
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