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Chapter 4

Open Issues in the Application of the Interest and Royalty
Directive to Royalty Payments

by Paolo Arginelli!

4.1. Introduction

Almost 15 years after its approval, Council Directive 2003/49/EC (herein-
after “I&R Directive” or “the Directive”)? still presents several grey areas,
on which this chapter aims at shedding some light.

The following analysis focuses on the application of the I&R Directive to
royalty payments, which is the topic of this book. In particular, section 4.2.
deals with the interpretation of the definition of royalties included in the
Directive, section 4.3. discusses the scope of the subject-to-tax require-
ment provided for in article 3(a)(iii), section 4.4. examines the proper con-
struction of the beneficial owner clause and how instances of abuse of the
Directive may be tackled, section 4.5. analyses certain procedural issues and
section 4.6. concludes with some tax policy considerations.

4.2. The definition of royalties

4.2.1. In general

The definition of the term “royalties” provided for in article 2(b) of the
Directive is almost the same as the one included in article 12(2) of the 1977

OECD Model, except for the fact that it explicitly mentions “software” as
an instance of copyright.?

1. Professor of European Union Tax Law and Corporate Tax Law, Universita Cattolica
del Sacro Cuore, Italy; Adjunct Postdoctoral Research Fellow, IBFD; Of Counsel, Maisto
e Associati, Milan. The author can be contacted at paolo.arginelli @unicatt.it.

2. Council Directive 2003/49/EC, of 3 June 2003, on a common system of taxation
applicable to interest and royalty payments made between associated companies of dif-
ferent Member States (as later amended).

3. In 1992, para. 12 of the Commentary on Article 12 of the OECD Model made
clear that the “rights in computer software are a form of intellectual property” and that,
back in 1992, “all but one [OECD Member countries] protect[ed] software rights either
explicitly or implicitly under copyright law”.
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Article 2(b) reads as follows:

[T]he term ‘royalties’ means payments of any kind received as a consideration
for the use of, or the right to use, any copyright of literary, artistic or scientific
work, including cinematograph films and software, any patent, trade mark, de-
sign or model, plan, secret formula or process, or for information concerning
industrial, commercial or scientific experience; payments for the use of, or the
right to use, industrial, commercial or scientific equipment shall be regarded
as royalties.

The definition contains several undefined legal jargon (“technical”) terms,*
which themselves are not defined in the Directive, which begs the question
how they should be construed for the purpose of applying the Directive. In
particular, the interpreter might wonder whether reference to domestic law
meaning should be allowed and what relevance, if any, should be attributed
to EU law private law instruments dealing with intellectual property (IP)
rights and to the OECD Model and its Commentary.

4.2.2. The renvoi to domestic law

With regard to the first question, i.e. whether reference to domestic law
meaning should be allowed, the answer should be in the negative.

Indeed, unless it makes an explicit reference to domestic law definitions and
meanings, or it may be inferred from its (con)text and objective that such
a reference is implicit,’ secondary EU legislation should be interpreted
uniformly and autonomously from the domestic law of the Member States.

4. On the interpretation of legal jargon terms used in tax treaties, see P. Arginelli,
Multilingual Tax Treaties: Interpretation, Semantic Analysis and Legal Theory, sec. 8.5
(IBFD 2015), Online Books IBFD; P. Arginelli, Riflessioni sull’interpretazione delle con-
venzioni bilaterali per evitare le doppie imposizioni conformi al Modello OCSE, Rivista
di Diritto Tributario 4, p. 148 et seq. (2016); further references therein.

5. In some cases, the European Court of Justice (ECJ) has recognized the possibility
to read an implicit renvoi to the domestic law of EU Member States in the text of the
relevant legal instrument. For instance, in a decision concerning the interpretation of
art. 5(1) of the Brussels Convention on jurisdiction and enforcement of judgments in civil
and commercial matters, after noting that “in the case of an action relating to contractual
obligations Article 5(1) allows a plaintiff to bring the matter before the court for the place
‘of performance’ of the obligation in question”, the Court concluded that it was “for the
court before which the matter [was] brought to establish under the Convention whether
the place of performance is situate within its territorial jurisdiction” and that for such a
purpose, the referred court had to “determine in accordance with its own rules of conflict
of laws what [was] the law applicable to the legal relationship in question and define in
accordance with that law the place of performance of the contractual obligation in ques-
tion”. According to the Court, “in these circumstances the reference in the Convention to
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This norm of interpretation descends, as a corollary, from the principle of
the autonomy of EU law, which was affirmed by the European Court of
Justice (ECJ) already in the landmark Costa v. Enel decision.® In particular,
interpreting EU secondary legislation through a renvoi to the domestic laws
of the Member States would entail a significant risk of jeopardizing the
attainment of the objectives of that secondary legislation. In the words of
the Court, the “integration into the laws of each Member State of provisions
which derive from the Community [makes] it impossible for the States, as a
corollary, to accord precedence to a unilateral and subsequent measure over
a legal system accepted by them on a basis of reciprocity [i.e. the EU legal
system]. Such a measure cannot therefore be inconsistent with that legal
system. The executive force of Community law cannot vary from one State
to another in deference to subsequent domestic laws, without jeopardizing
the attainment of the objectives of [the EU legal system].”’

The principle of autonomous interpretation was fully developed in later
decisions, in particular CILFIT,}? where the Court affirmed that “every
provision of Community law must be placed in its context and interpreted in
the light of the provisions of Community law as a whole, regard being had
to the objectives thereof and to its state of evolution at the date on which the
provision in question is to be applied”.” This rule of interpretation closely
resembles the one enshrined in article 31 of the 1969 Vienna Convention on
the Law of Treaties,'® adding thereto that as a general rule, EU law should

the place of performance of contractual obligations [could not] be understood otherwise
than by reference to the substantive law applicable under the rules of conflict of laws of
the court before which the matter [was] brought” (DE: ECJ, 6 Oct. 1976, Case 12/76,
Industrie Tessili Italiana Como v. Dunlop AG, paras. 13 and 15). For the possibility to read
an implicit reference to domestic law in international treaties, see, inter alia, A. Cassese,
11 diritto interno nel processo internazionale p. 202 et seq. (Cedam 1962) and further
references therein.

6. IT: ECJ, 15 July 1964, Case 6/64, Flaminio Costa v. E.N.E.L.

7. Id.

8. IT: ECJ, 6 Oct. 1982, Case 283/81, Srl CILFIT and Lanificio di Gavardo SpA v.
Ministry of Health.

9. Id. p. 20.

10.  Vienna Convention on the Law of Treaties (23 May 1969), art. 31: “1. A treaty
shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of its object and purpose. 2. The
context for the purpose of the interpretation of a treaty shall comprise, in addition to the
text, including its preamble and annexes: (a) Any agreement relating to the treaty which
was made between all the parties in connection with the conclusion of the treaty; (b) Any
instrument which was made by one or more parties in connection with the conclusion
of the treaty and accepted by the other parties as an instrument related to the treaty. 3.
There shall be taken into account, together with the context: (a) Any subsequent agree-
ment between the parties regarding the interpretation of the treaty or the application of its
provisions; (b) Any subsequent practice in the application of the treaty which establishes
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be construed dynamically in the light of the evolution of the EU legal order.!!
In this context, the ECJ recognized that as a consequence of the autonomous
interpretation of EU law, “legal concepts do not necessarily have the same
meaning in Community law and in the law of the various Member States”.!?

The bias in favour of the autonomous interpretation of the “royalties” defini-
tion is further supported by the analysis of article 115 of the Treaty on the
Functioning of the European Union (TFEU), which constitutes the legal
basis for the adoption of the I&R Directive by the Council. Article 115
of the TFEU provides that the “Council shall ... issue directives for the
approximation of such laws, regulations or administrative provisions of the
Member States as directly affect the establishment or functioning of the
internal market.” The purpose of article 115 is to ensure that even in the
field of direct taxation, the Council has the chance to issue directives in
order to harmonize the domestic laws of the Member States, in so far as
the differences existing among such domestic laws might jeopardize the
establishment and the well-functioning of the internal market.!* There is
therefore a causal link between the adopting a directive under article 115 of
the TFEU and the existence of discrepancies among the relevant legislations
of the EU Member States.

In this respect, interpreting the definition of “royalties” included in the I&R
Directive, which does not encompass any express reference to the national
legislations of the Member States, by means of a renvoi to such legislations
would run against the main objective of the Directive, i.e. harmonizing the
domestic laws of the Member States in order to eliminate certain obstacles

the agreement of the parties regarding its interpretation; (c) Any relevant rules of inter-
national law applicable in the relations between the parties. 4. A special meaning shall
be given to a term if it is established that the parties so intended.”

11.  M.P. Maduro, Interpreting European Law: Judicial Adjudication in a Context of
Constitutional Pluralism, 1 European J. of Leg. Studies 2, pp. 144-145 (2007); R.A. Wessel,
The Dynamics of the European Union Legal Order: An Increasingly Coherent Framework
of Action and Interpretation, European Const. Law Rev. 5, pp. 141-142 (2009); N. Fennelly,
Legal Interpretation at the European Court of Justice, 20 Fordham Int’l L.J. 3, p. 655
et seq. (1996); O. Pollicino, Legal Reasoning of the Court of Justice in the Context of
Principle of Equality between Judicial Activism and Self-Restraint, 5 German Law J. 3,
p. 289 (2004).

12.  CILFIT (283/81), p. 19.

13.  B.Terra & P. Wattel, European Tax Law p. 22 et seq. (Kluwer 2012); M. Helminen,
Chapter 1: Concepts and Basic Principles of EU Tax Law in EU Tax Law — Direct Taxation
pp. 11-12 AIBFD 2017), Online Books IBFD; F. Pocar & M.C. Baruffi, Commentario breve
ai Trattati dell’ Unione Europea Art. 115 (Cedam 2014); J. Malherbe et al., The impact of
the Rulings of the European Court of Justice in the Area of Direct Taxation 2010, p. 15,
available at http://www.europarl.europa.eu/document/activities/cont/201203/20120313ATT
40640/20120313ATT40640EN.pdf (last accessed 27 Mar. 2018).
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to the establishment and well-functioning of the internal market. Such inter-
pretation, indeed, would preserve — and not reduce — the differences among
the domestic legislations of the Member States. Thus, a teleological con-
struction of the Directive, read in conjunction with article 115 of the TFEU,
appears to clearly favour the autonomous interpretation of the “royalties”
definition.

Finally, it is worth mentioning that the 1998 Proposal presented by the
Commission,* which constituted the basis for the final text of the Directive,
included in article 2(2) a reference to the domestic laws of the Member
States in addition to the definition of “royalties” provided for in article
2(1). According to the Commentary attached to the 1998 Proposal, the
“Directive applies not only to the payments of ... royalties as defined under
paragraph 1 but also to all payments regarded by Member States as such”.'
Indeed, article 2(2) of the 1998 Proposal provided that:

In addition to the income and payments referred to in paragraph 1, any income
or payments which are considered to be interest or royalties ... either by virtue
of a double taxation convention ... or, in the absence of a convention, by virtue
of the tax legislation of the Member State where the interest or royalties arise,
shall be treated as interest or royalties for the purposes of this Directive.

This renvoi to the domestic laws of the Member States was dropped in the
final version of the Directive adopted by the Council, which confirms the
intention of the EU legislature to adopt an autonomous concept of royalties
for the purpose of the Directive and thus an autonomous interpretation of
the definition encompassed in article 2(b) thereof.

4.2.3. The relevance of EU private law instruments on IP
rights

The first source of interpretation for construing the definition of royalties
provided in article 2(b) of the Directive should be the numerous private law
instruments dealing with IP rights that form part of the acquis communau-
taire. Such instruments include definitions of the technical terms employed
in article 2(b) and shed light on their interpretation by putting them in their
context. Moreover, the case law of the competent courts (including the ECJ)

14.  COM(1998) 67 final, Proposal for a Council Directive on a common system of
taxation applicable to interest and royalty payments made between associated companies
of different Member States (4 Mar. 1998) [hereinafter the 1998 Proposal].

15.  Seeid., p.6.
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interpreting such legal instruments may constitute an additional aid for the
construction of the terms used in the definition of royalties.

By way of example, some of the relevant private law instruments that may
be referred to in order to interpret the terms used in the definition of royal-
ties provided for in article 2(b) of the I&R Directive are:'

— the directive on the harmonisation of certain aspects of copyright and
related rights in the information society of 22 May 2001;"

— the directive on rental right and lending right and on certain rights
related to copyright in the field of intellectual property of
12 December 2006;'8

— the directive on the resale right for the benefit of the author of an orig-
inal work of art of 27 September 2001;"

— the directive on the coordination of certain rules concerning copyright
and rights related to copyright applicable to satellite broadcasting and
cable retransmission of 27 September 1993;%

— the directive on the legal protection of computer programs of
23 April 2009;*

— the directive on the enforcement of intellectual property right of
29 April 2004;%

— the directive on the legal protection of databases of 11 March 1996;%

— the directive on the term of protection of copyright and certain related
rights of 12 December 2006;%*

16.  Some international treaties, which might be relevant for the purpose of interpreting
the definition of royalties under the I&R Directive, are still not in force (e.g. the Beijing
Treaty on Audiovisual Performances adopted on 24 June 2012).

17.  Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001
on the harmonisation of certain aspects of copyright and related rights in the information
society.

18.  Directive 2006/115/EC of the European Parliament and of the Council of
12 December 2006 on rental right and lending right and on certain rights related to copy-
right in the field of intellectual property.

19.  Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001
on the resale right for the benefit of the author of an original work of art.

20.  Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain
rules concerning copyright and rights related to copyright applicable to satellite broadcast-
ing and cable retransmission.

21.  Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009
on the legal protection of computer programs.

22.  Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004
on the enforcement of intellectual property rights.

23.  Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996
on the legal protection of databases.

24.  Directive 2006/116/EC of the European Parliament and of the Council of
12 December 2006 on the term of protection of copyright and certain related rights (as
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— the directive on certain permitted uses of orphan works of
25 October 2012;%

— the directive on collective management of copyright and related rights
and multi-territorial licensing of rights in musical works for online use
in the internal market of 26 February 2014;%

— the regulation on cross-border portability of online content services in
the internal market of 14 June 2017;¥

— the directive on the protection of undisclosed know-how and business
information of 8 June 2016;*

— the directive on the approximation of the laws on trade marks of
16 December 2015;%

— the regulation on the EU trade mark of 14 June 2017;%

— the regulation on the supplementary protection certificate for medicinal
products of 6 May 2009;*

— the directive on the Community code relating to veterinary medicinal
products of 6 November 2001;%

— the directive on the Legal Protection of biotechnological inventions of
6 July 1998;*

—  the regulation on Community Plant Variety Rights of 27 July 1994;*

amended by Directive 2011/77/EU of the European Parliament and of the Council of
27 September 2011).

25.  Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012
on certain permitted uses of orphan works.

26.  Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014
on collective management of copyright and related rights and multi-territorial licensing
of rights in musical works for online use in the internal market.

27.  Regulation (EU) 2017/1128 of the European Parliament and of the Council of
14 June 2017 on cross-border portability of online content services in the internal market.
28.  Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 2016
on the protection of undisclosed know-how and business information (trade secrets) against
their unlawful acquisition, use and disclosure.

29.  Directive (EU) No. 2015/2436 of the European Parliament and of the Council of
16 December 2015 to approximate the laws of the Member States relating to trade marks.
30.  Regulation (EU) 2017/1001 of the European Parliament and of the Council of
14 June 2017 on the European Union trade mark.

31.  Regulation (EC) No. 469/2009 of the European Parliament and of the Council of
6 May 2009 concerning the supplementary protection certificate for medicinal products.
32.  Directive 2001/82/EC of the European Parliament and of the Council of 6 November 2001
on the Community code relating to veterinary medicinal products.

33.  Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998
on the Legal Protection of biotechnological inventions.

34.  Council Regulation (EC) No. 2100/94 of 27 July 1994 on Community Plant Variety
Rights, as amended by Council Regulation (EC) No. 2506/95 of 25 October 1995.
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— the regulation of the Council on supplementary protection certificate
for plant protection products of 23 July 1996;%

— the directive on the legal protection of designs of 13 October 1998,

— the regulation on Community designs of 12 December 2001;*

— the Berne Convention for the Protection of Literary and Artistic Works,
as resulting from the Paris Act of 24 July 1971;*

— the Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations;*

— the World Trade Organization (WTO) TRIPS Agreement of
15 April 1994;%

—  the World Intellectual Property Organization (WIPO) Copyright Treaty
of 20 December 1996;

—  the WIPO Performances and Phonograms Treaty of 20 December 1996;
and

—  the European Patent Convention of 5 October 1973.4

4.2.4. Using the OECD Model Commentary

As previously mentioned, Article 12 of the OECD Model clearly repre-
sented the main source of inspiration for the EU legislature when drafting
the definition of “royalties” to be included in the Directive. This is con-
firmed by the Commentary to the 1998 Proposal, where the Commission
stated that the “term ‘royalties’ as used for the purposes of this Directive
denotes in general all payments made as consideration made for the use
of, or the entitlement to use copyright, work, patents, etc. as included in
Article 12 of the 1996 OECD Model Tax Convention”.* The relevance of
the OECD documents for the purpose of the definition of “royalties” was
also highlighted by the European Economic and Social Committee, which,
in the Opinion issued in connection with the 1998 Proposal, made reference

35.  Regulation (EC) No. 1610/96 of the European Parliament and of the Council of
23 July 1996 concerning the creation of a supplementary protection certificate for plant
protection products.

36.  Directive No. 98/71/EC of the European Parliament and of the Council of 13 October 1998
on the legal protection of designs.

37.  Council Regulation (EC) No. 6/2002 of 12 December 2001 on Community designs.
38.  Asamended on 28 September 1979.

39.  International Convention for the Protection of Performers, Producers of Phonograms
and Broadcasting Organizations (26 Oct. 1961).

40.  Agreement on Trade-Related Aspects of Intellectual Property Rights, Annex 1C to
the Marrakesh Agreement Establishing the World Trade Organization.

41.  Convention on the Grant of European Patents (European Patent Convention)
(5 Oct. 1973).

42.  See 1998 Proposal, supra n. 14, at p. 6.
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to the work of the OECD Committee for Fiscal Affairs in order to interpret
the definition included in that Proposal.*

Although the ECJ is (obviously) not bound by the OECD Commentary
when interpreting the I&R Directive, there is case law confirming its will-
ingness to follow non-legally binding instruments, which are not part of the
EU legal order, for the purposes of construing EU secondary legislation.

Among non-tax decisions, it is worth recalling the judgment in
Verwertungsgesellschaft Rundfunk (Case C-641/15),** concerning the
interpretation of article 8(3) of Directive 2006/115/EC on rental right and
lending right and on certain rights related to copyright. More specifically,
in such a case the Court had to construe the expression “places accessible
to the public against payment of an entrance fee” employed in that dir-
ective. The ECJ started its analysis by noting that both Recital 7 of Directive
2006/115/EC and its travaux préparatoires gave evidence of the intention
of the EU legislature to follow and not to conflict with the 1961 Rome
International Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations.* On this basis, the Court

43.  See the Opinion of the Economic and Social Committee on the Proposal for a Council
Directive on a common system of taxation applicable to interest and royalty payments
made between associated companies of different Member States (98/C 284/09), para. 7.3,
where it was stated that “[t]he OECD Fiscal Affairs Committee has clearly stated that no
withholding tax should be levied on payments that do not represent royalties but result
from agreements on contribution to a group’s central expenditure”.

44.  AT:ECJ, 16 Feb. 2017, Case C-641/15, Verwertungsgesellschaft Rundfunk GmbH
v. Hettegger Hotel Edelweiss GmbH, ECLI:EU:C:2017:131.

45.  See id., at paras. 21 and 22, which read as follows: “21. As regards interpreting
the concept of ‘places accessible to the public against payment of an entrance fee’, it is
apparent from recital 7 of Directive 2006/115 that it seeks to approximate the legisla-
tion of the Member States in such a way as not to conflict, in particular, with the Rome
Convention. Accordingly, although that convention does not form part of the legal order
of the European Union, concepts appearing in Directive 2006/15 must be interpreted in
particular in the light of that convention, in such a way that they are compatible with the
equivalent concepts contained in that convention, taking account also of the context in
which those concepts are found and the purpose of the relevant provisions of the conven-
tion (see, to that effect, judgment of 15 March 2012, SCT, C-135/10, EU:C:2012:140,
paragraphs 53 to 56). 22. In the present case, the scope of the right of communication
to the public laid down in Article 8(3) of Directive 2006/115 is equivalent to that of the
right provided for in Article 13(d) of the Rome Convention, which, in accordance with
the wording of Article 8(3), limits it to ‘places accessible to the public against payment
of an entrance fee’ (see, to that effect, judgment of 4 September 2014, Commission v
Council, C-114/12, EU:C:2014:2151, paragraphs 94 to 96). The intention of the EU
legislature was — as confirmed by the amended proposal for a directive, of 30 April 1992
(COM(92) 159 final, p. 12), which led to the adoption of Council Directive 92/100/EEC
of 19 November 1992 on rental right and lending right and on certain rights related to
copyright in the field of intellectual property (OJ 1992 L 346, p. 61), which was repealed
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concluded that although the Rome Convention did not form part of the legal
order of the European Union, the concepts appearing in Directive 2006/15
had to be interpreted in the light of the equivalent concepts employed in that
convention.*® Then, in order to interpret the relevant provision of the Rome
Convention, it made reference to the Guide to the Rome Convention and to
the Phonograms Convention, a non-legally binding document prepared by
the WIPO, which provides explanations as to the origin, purpose, nature and
scope of the Rome Convention. As a result, the ECJ construed article 8(3)
of Directive 2006/115/EC in accordance with the interpretation of the Rome
Convention put forward in the aforementioned non-legally binding Guide.*’

Somehow similarly, in Internetportal und Marketing (Case C-569/08),* the
Court interpreted Commission Regulation (EC) No 874/2004, on the imple-
mentation and functions of the .eu Top Level Domain, in light of the non-
legally binding 1999 Final Report of the First WIPO Internet Domain Name
Process. Also, in this case, the ECJ attributed relevance to the assumed
intention of the EU legislature, which was derived from Recital 16 of the
Regulation, according to which the Registry of the Domain must take into
account the international best practices and, in particular, the relevant WIPO
recommendations.*

In respect of tax cases,’® the Advocate General’s Opinion in Scheuten Solar
(Case C-397/09)"' supported the conclusion that the I&R Directive is con-
cerned solely with international juridical double taxation and not with inter-
national economic double taxation, by recalling that the 1998 Proposal “was

and codified by Directive 2006/115 — to follow to a large extent the provisions of the Rome
Convention introducing minimum protection in order to achieve uniform minimum protec-
tion in the European Union and, by modelling Article 6a(3) of the proposed Directive on
Article 13(d) of the Rome Convention, to provide for an exclusive right to communicate
television broadcasts to the public under the conditions set out in that convention.”

46. Id., para. 21.

47.  1d., para. 23.

48.  AT: ECJ, 3 June 2010, Case C-569/08, Internetportal und Marketing GmbH v.
Richard Schlicht, 2010 1-04871.

49. 1d., para. 38.

50.  There are several references to the OECD Model and Commentary in the case law
of the ECJ and in the Advocates General’s opinions, in addition to those expressly quoted
hereafter. See, among the most well-known, DE: ECJ, 14 Feb. 1995, Case C-279/93,
Finanzamt Koln-Altstadt v. Roland Schumacker, para. 32, ECJ Case Law IBFD; NL:
ECJ, 7 Sept. 2006, Case C-470/04, N v. Inspecteur van de Belastingdienst Oost/kantoor
Almelo, paras. 45-46 and the case law cited therein, ECJ Case Law IBFD; EE: Opinion
of Advocate General Jadskinen, 24 Nov. 2011, Case C-39/10, European Commission v.
Republic of Estonia, para. 77 et seq. and, in particular, n. 35, ECJ Case Law IBFD.

51.  DE: Opinion of Advocate General Sharpston, 12 May 2011, Case C-397/09, Scheuten
Solar Technology GmbH v. Finanzamt Gelsenkirchen-Siid, EC] Case Law IBFD.
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influenced by the OECD Model Tax Convention, the main purpose of which
is to set out a means of dealing, on a uniform basis, with the most common
problems that arise in the context of international juridical double taxation”.

More significantly, in Berlioz (Case C-682/15), the Grand Chamber of
the ECJ relied on the Commentary on Article 26 of the OECD Model in
order to interpret the term “foreseeably relevant” employed in article 1(1)
of Directive 2011/16/EU on administrative cooperation in tax matters.>* The
Court recognized that the concept of “foreseeable relevance”, as used in
the Directive, reflects that used in article 26 of the OECD Model, “both
because of the similarity between the concepts used and given the reference
to OECD conventions in the explanatory memorandum to the proposal for
a Council Directive COM(2009) 29 final of 2 February 2009 on admin-
istrative cooperation in the field of taxation, which led to the adoption of
Directive 2011/16.”> Thus, the Court attributed relevance to (i) the similar-
ity between the terms used, (ii) the overlapping of the object and purpose of
the instruments and (iii) the intention of the EU legislator, as resulting from
the preparatory works of the directive (including the Commission’s propos-
als). On such bases, the ECJ interpreted the term “foreseeable relevance” in
accordance with the 2012 Commentary on Article 26 of the OECD Model,
which was approved by the OECD Council on 17 July 2012, i.e. almost 1
year and a half after the adoption of Directive 2011/16/EU. In this respect,
one may argue that the Court considered the 2012 update to the OECD
Commentary as merely clarifying the concept of “foreseeable relevance”,
which was introduced in the OECD Model back in 2005, and therefore
that the 2012 update could be regarded as a relevant aid for the purpose of
interpreting the provisions of the earlier directive. Similarly, AG Wathelet
based his opinion also on the 2014 OECD Commentary, “by which the EU
legislature was itself inspired”.’” According to the Advocate General, the

52. Id., para. 66.

53.  LU: ECJ, 16 May 2017, Case C-682/15, Berlioz Investment Fund SA v. Directeur
de ’administration des Contributions directes, ECJ Case Law IBFD.

54.  Council Directive 2011/16/EU, of 15 February 2011, on administrative cooperation
in the field of taxation and repealing Directive 77/799/EEC.

55.  Berlioz (C-682/15), para. 67.

56.  New para. 4.4 OECD Model: Commentary on Article 26 (2017) provides that the
“Commentary was expanded to develop the interpretation of the standard of ‘foreseeable
relevance’ and the term ‘fishing expeditions’ through the addition of: general clarifica-
tions ..., language in respect of the identification of the taxpayer under examination or
investigation ..., language in respect of requests in relation to a group of taxpayers ...
and new examples... [emphasis added].”

57.  LU: Opinion of Advocate General Wathelet, 10 Jan. 2017, Case C-682/15, Berlioz
Investment Fund SA v. Directeur de I’administration des Contributions directes, para. 102,
ECJ Case Law IBFD.
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Court “has already held that the Member States are entitled to be guided by
an OECD Model Treaty”.*

Based on the above, it seems reasonable that definition of the term “royal-
ties” provided for in article 2(b) of the I&R Directive should be construed
as far as possible in the light of the Commentary on Article 12 of the OECD
Model. The reference to the OECD Commentary would be particularly help-
ful when tackling interpretative issues concerning the tax characterization of
the payments received, which are not dealt with in the IP law instruments
referred to in the previous section, such as the distinction between letting
and alienation,” the qualification of payments made for exclusivity®® and
exclusive distribution rights,® the application of the definition to payments
made under roaming and spectrum license agreements,** the distinction
between royalties and service fees, as well as between know-how contracts
and service contracts,” and the characterization of payments made in trans-
actions involving the transfer of computer software.*

4.3. The subject-to-tax requirement
4.3.1. A “subjective” or an “objective” requirement?

Under article 3(a)(iii) of the I&R Directive, a “Company of a Member State”
is any company which is subject to one of the listed taxes without being
exempt. The wording employed is substantially the same as that used in the
Parent-Subsidiary Directive,* except for fact that the latter also excludes
companies having “the possibility of an option”.

The requirement of being subject to tax without being exempt has been
recently scrutinized by the ECJ in Wereldhave (Case C-448/15),° where

58.  1Id., n. 46.

59.  Para. 8.2 OECD Model: Commentary on Article 12 (2017).

60. Id., para. 8.5.

61. Id., para. 10.1.

62. 1Id., paras. 9.2 and 9.3.

63. Id., paras. 10.2 through 11.6.

64. 1Id., para. 12 et seq.

65.  Council Directive 2011/96/EU, of 30 November 2011, on the common system of
taxation applicable in the case of parent companies and subsidiaries of different Member
States.

66. BE: ECJ, 8 Mar. 2017, Case C-448/15, Belgische Staat v. Wereldhave Belgium
Comm. VA and Others, ECJ Case Law IBFD.
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