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Introduction

Aim of the book and research methodology

The strong desire and willingness of states to counter base erosion and profit
shifting (BEPS) practices has manifested in the form of an initiative already
suggested in the 1930s but until now not achieved: concluding a worldwide
multilateral tax treaty. Designed to modify tax treaties, the Multilateral
Convention to Implement Tax Treaty Related Measures to Prevent Base
Erosion and Profit Shifting (hereinafter the Multilateral Instrument)' is the
first worldwide multilateral tax treaty and, as such, it may end up reshaping
the tax treaty network.

To receive support from states with different tax policies and economic
interests, the Multilateral Instrument uses unconventional techniques. It
modifies numerous tax treaties without replacing them. Additionally, it
provides parties with a high level of flexibility allowing them to shape their
commitments differently. Even though simultaneously applying treaties
dealing with the same subject matter or using mechanisms to provide par-
ties with flexibility is not new in treaty practice, it is new for tax treaties.
The tax treaty network comprises more than 3,000 bilateral tax treaties and
a small number of regional multilateral tax treaties. The tax treaty network
has grown mainly on a bilateral basis to allow states to adapt treaty provi-
sions to their tax policies and mutual economic interests. Moreover, the
techniques used by the treaty makers of the Multilateral Instrument have
not been used before to modify such an extensive treaty network and to
implement such complex and comprehensive changes as those introduced
through the Multilateral Instrument. All this raises uncertainty about how
the Multilateral Instrument works and how it modifies tax treaties.

This book aims at being an in-depth and comprehensive legal analysis of the
Multilateral Instrument and to provide the reader with a full-frame picture
of the Multilateral Instrument. For this purpose, it examines the foundations
of the Multilateral Instrument and, after assessing precedents and literature
in public international law and international tax law, it answers the research
question how the Multilateral Instrument impacts the tax treaty network.
The analysis contained in this book considers the options available to the
treaty makers in designing the Multilateral Instrument, the treaty changes
that can be implemented through the Instrument to counter BEPS practices

1. Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base
Erosion and Profit Shifting (7 June 2017), Treaties & Models IBFD.
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and the positions notified to the depositary by the parties and signatories of
the Instrument as at 26 November 2019. In this sense, compatibility clauses,
notification clauses, opting-in mechanisms, alternative provisions and opt-
ing-out mechanisms in the form of reservations used in the Multilateral
Instrument are systematically scrutinized. Finally, the possibility to produce
subsequent modifications and amendments to the Multilateral Instrument
are also explored, as future changes to tax treaties may be produced by
further modifying the Instrument.

The purpose of this research, however, goes beyond simply understanding
how the tax treaty-related BEPS measures may be implemented through the
Multilateral Instrument. In fact, it analyses whether through the Multilateral
Instrument parties have committed themselves to coordinate the tax treaty
network in such a way as to achieve the collective goal of eliminating BEPS
practices. Previous attempts at coordination of the tax treaty network through
multilateral initiatives has often been seen as nothing but wishful thinking.
The Multilateral Instrument, however, seems to have changed this tendency.

The following research questions will subsequently be addressed in this
book:

—  Why do states prefer concluding bilateral tax treaties over a worldwide
multilateral tax treaty? Why have worldwide multilateral initiatives al-
ways failed in international tax law before? Why, in spite of this, has
the Multilateral Instrument been a fairly successful experience until
now? (See chapter 1.)

— How should the Multilateral Instrument and the Covered Tax Agree-
ments be applied? What is the nature of the provisions of the Multilateral
Instrument? What is the nature of the Multilateral Instrument itself?
What implications does the nature of the Multilateral Instrument have
for the implementation of the tax treaty-related BEPS measures across
the tax treaty network? (See chapter 2.)

— How do the provisions of the Multilateral Instrument interact with the
provisions of existing tax treaties and how can potential conflicts be-
tween the provisions of these treaties be resolved? (See chapter 3.)

— Why was it important to provide for a high level of flexibility in the
Multilateral Instrument? How is this high level of flexibility reflected
in the Multilateral Instrument? (See chapter 4.)
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— How can parties to the Multilateral Instrument further modify their tax
treaty relations? Can parties through future changes contract out from
the goal of eliminating BEPS? What are the implications derived from
a withdrawal from the Multilateral Instrument or the termination of a
Covered Tax Agreement? (See chapter 5.)

When appropriate, two other questions relevant for the understanding and
interpretation of the Multilateral Instrument are answered:

—  Does the Multilateral Instrument deviate from the Vienna Convention
and treaty practice?

— Insuch a case, what consequences and/or implications do the deviations
have for the interpretation and application of the Multilateral Instrument?

Finally, the book analyses whether a systematic application of the Multi-
lateral Instrument is possible.

Although not all of the parties to the Multilateral Instrument may also be par-
ties to the Vienna Convention on the Law of Treaties (hereinafter the Vienna
Convention),? the research analyses the Instrument from the perspective of
the Vienna Convention. Four reasons explain why the Vienna Convention
has been used as a basis for this analysis of the Multilateral Instrument.
First, many provisions of the Vienna Convention codify customary inter-
national law. Second, where the provisions of the Vienna Convention do
not codify customary international law, the Vienna Convention sets out
concepts and rules that are commonly followed when treaties are drafted.
Third, as the legal community is familiar with the concepts and rules set
out in the Vienna Convention, departing from the Vienna Convention makes
it easier to explain how the Multilateral Instrument works. Fourth, for the
parties to the Vienna Convention, its rules have a residual character. As a
consequence, if the Multilateral Instrument does not contract out from the
Vienna Convention or does not deal with a particular matter, the Vienna
Convention may apply. If the Multilateral Instrument deviates from the
Vienna Convention, the research analyses the differences between the

2. Vienna Convention on the Law of Treaties (22 May 1969), Treaties & Models
IBFD. From the parties and signatories of the Multilateral Instrument, at least the follow-
ing ones have not ratified the Vienna Convention: Belize, Curagao, Fiji, France, Iceland,
India, Indonesia, Israel, the Ivory Coast, Kenya, Monaco, Norway, Pakistan, Papua New
Guinea, Qatar, Romania, San Marino, Seychelles, Singapore, South Africa, Turkey and
the United Arab Emirates.
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provisions of both international agreements and explains the consequences
and implications of the deviations adopted by the treaty makers for the
application and interpretation of the Multilateral Instrument.

Moreover, the book has recourse to articles 31 and 32 of the Vienna Convention
for the interpretation of the provisions of the Multilateral Instrument. Both
articles of the Vienna Convention codify pre-existing customary international
law.? Thus, it is generally accepted that the interpretative rules of the Vienna
Convention also apply to treaties of states that have not ratified such a con-
vention. Article 31 of the Vienna Convention establishes the general rule of
interpretation of treaties. According to this article, treaties must be interpreted
in good faith and give to terms their ordinary meaning, unless parties have
given a special meaning to some of the terms. Likewise, article 31 of the
Vienna Convention establishes that the context and the object and purpose of
a treaty must be taken into account for treaty interpretation. Article 32 of the
Vienna Convention allows the use of supplementary means of interpretation
for the interpretation of treaties (e.g. the preparatory work of the treaty and
the circumstances of its conclusion) if the supplementary materials confirm
the results of an interpretation made in accordance with article 31 of the
Vienna Convention or if they help to determine the meaning when an inter-
pretation made in accordance with article 31 leaves it ambiguous or leads to
a manifestly absurd or unreasonable result. Thus, the interpretation of the
provisions of the Multilateral Instrument is based not only on the text of the
Instrument (grammatical interpretation) but also on its context (systematic
interpretation), its object and purpose (teleological interpretation) and its
supplementary means of interpretation (historical interpretation).

The book reviews an extensive number of multilateral treaties and literature
in public international law with the purpose of further understanding how
the rules of the Vienna Convention work and how they have been generally
implemented in practice. An in-depth understanding of multilateral treaties,
whether they follow or deviate from the rules of the Vienna Convention,
was useful to evaluate the Multilateral Instrument. The comparison of the
Multilateral Instrument with other multilateral treaties permitted reach-
ing conclusions on whether the Multilateral Instrument deviates from the
Vienna Convention and common treaty practice as well as understanding
the potential reasons for such deviations, and the consequences and implica-
tions of such deviations.

3. A. Aust, Modern Treaty Law and Practice p. 232 (2nd ed., Cambridge University
Press 2007).
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Structure of the book

The book consists of five chapters and of conclusions. The order of the
different chapters of the book is relevant, as each of them builds on the
conclusions previously presented. The book starts with the presentation of
the background of the Multilateral Instrument (chapter 1). Subsequently, it
focuses on the nature of the Multilateral Instrument (chapter 2) and all of the
elements relevant for its application (chapters 3 and 4). It finishes with an
analysis of the forms in which the Multilateral Instrument may be modified,
amended or terminated by one or more parties (chapter 5). As explained in
more detail below, each chapter answers a number of research questions.
All of these research questions need to be answered to understand how the
Multilateral Instrument works, how it impacts the tax treaty network and
whether, through the Multilateral Instrument, parties have committed them-
selves to coordinate the tax treaty network to achieve the collective goal of
eliminating BEPS practices.

The first chapter answers why previous worldwide multilateral initiatives
have always failed in international tax law but the Multilateral Instrument
has proved fairly successful until now, with more than 90 states and non-
state jurisdictions concluding it. For this purpose, the first chapter explores
the sovereignty of the states and their legal capacity to conclude tax trea-
ties. It also includes a historical review of the tax treaty network. This
explains why states prefer concluding bilateral tax treaties based on model
conventions instead of adopting a worldwide multilateral tax treaty. The
chapter then moves on to review regional multilateral tax treaties. The
review shows the advantages and disadvantages of multilateral tax treaties
over bilateral tax treaties. The provisions of the Vienna Convention on the
amendment of treaties and previous proposals of tax scholars for amending
tax treaties in a multilateral framework are also studied in this chapter. The
first chapter finalizes with an introduction to the OECD/G20 BEPS Project
and the proposal of developing a multilateral convention to modify bilateral
tax treaties contained in the BEPS Action 15 Final Report.*

The second chapter analyses how the Multilateral Instrument applies,
as well as the legal nature of its provisions and of the Instrument itself.
Furthermore, the implications that the nature of the Multilateral Instrument
might produce in the implementation of the tax treaty-related BEPS mea-
sures across the tax treaty network is scrutinized. Thus, this chapter reviews
the concept of the Multilateral Instrument and how it builds on the current

4. OECD/G20, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties
—Action 15: 2015 Final Report (OECD 2015), Primary Sources IBFD.
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tax treaty network. The Multilateral Instrument modifies tax treaties with-
out replacing them. For this reason, determining which tax treaties may be
modified through the Multilateral Instrument is essential. The treaty makers
of the Multilateral Instrument have used the term “Covered Tax Agreement”
to refer to the tax treaties that will be under the scope of the Instrument.
The definition of “Covered Tax Agreement” is, thus, subsequently explored.
Then, the nature of the provisions of the Multilateral Instrument is analysed.
Additionally, considering the features of the Multilateral Instrument, the
nature of the Instrument itself is discussed. The nature of the Multilateral
Instrument is reflected in several of the measures implemented by the treaty
makers. Finally, this chapter discusses the structure of the Multilateral
Instrument and the structure of its substantive provisions.

The third chapter discusses the relationship between the provisions of the
Multilateral Instrument and the provisions of the Covered Tax Agreements.
It answers the questions on how the provisions of the Multilateral Instrument
interact with the provisions of the Covered Tax Agreements and how poten-
tial conflicts between the provisions of the Multilateral Instrument and the
provisions of the Covered Tax Agreements can be resolved. For this pur-
pose, the third chapter starts by discussing when the provisions of treaties
dealing with the same subject matter accumulate and when the provisions
of treaties dealing with the same subject matter conflict. As conflicts of
treaty provisions may be common in cases of treaties dealing with the same
subject matter, it is explored how these conflicts may be resolved. To resolve
conflicts of treaty provisions, a third provision (different to the ones that
conflict) or a principle of interpretation is needed. The third provision may
be a compatibility clause provided in one of the conflicting treaties, the lex
posterior principle or the lex specialis principle. After setting this theoreti-
cal background, the third chapter illustrates with examples that the provi-
sions of the Multilateral Instrument and the Covered Tax Agreements may
accumulate or conflict. Subsequently, it discusses the use of compatibility
clauses and notification clauses in the Multilateral Instrument to resolve
conflicts between its provisions and the provisions of the Covered Tax
Agreements. The third chapter ends by examining the potential use of the
lex specialis principle for resolving conflicts between the provisions of the
Multilateral Instrument and the provisions of the Covered Tax Agreements.
It also introduces the potential effects from the non-inclusion of an obedi-
ence clause in the Multilateral Instrument.

The fourth chapter deals with the mechanisms to create flexibility in the
Multilateral Instrument. It thus explains the reasons for providing for a high
level of flexibility in the Multilateral Instrument and analyses in depth the
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different mechanisms implemented by the treaty makers of the Multilateral
Instrument to provide flexibility as well as how each of these mechanisms
work. As the Multilateral Instrument looks for universal participation to
eliminate BEPS practices, it was necessary to provide a high level of flexi-
bility to the parties so that states could join despite their different tax policies
and economic interests. The fourth chapter includes an in-depth analysis of
the opting-in mechanisms, alternative provisions and opting-out mecha-
nisms in the form of reservations provided in the Multilateral Instrument.
Attention is particularly paid to reservations since each of the substantive
provisions of the Multilateral Instrument provides for a list of permitted
reservations. Thus, it is the most used mechanism to create flexibility in the
Multilateral Instrument. Moreover, the Multilateral Instrument provides for
very detailed rules on reservations. Finally, the fourth chapter discusses how
the different mechanisms used in the Multilateral Instrument to create flex-
ibility interact with the compatibility clauses and the notification clauses.

The fifth chapter explores how changes to the Multilateral Instrument and
to the Covered Tax Agreements may be put into place. For this purpose, this
chapter studies the forms in which parties to the Multilateral Instrument
can further modify their tax treaty relations, whether parties through future
changes can contract out from the collective goal of eliminating BEPS
practices, and the effects derived from a withdrawal from the Multilateral
Instrument or the termination of a Covered Tax Agreement. Once the
Multilateral Instrument modifies the Covered Tax Agreements, parties may
produce subsequent modifications to both types of international agree-
ments. The changes may be produced through the withdrawal or replace-
ment of reservations made to the provisions of the Multilateral Instrument,
through subsequent modifications to the Covered Tax Agreements and
through amendments of the Multilateral Instrument. Therefore, all of these
mechanisms are analysed in depth. Moreover, in this chapter, it is discussed
whether parties to the Multilateral Instrument may withdraw objections and
opting-ins, and withdraw or replace alternative provisions, matters that have
not been dealt with in the Instrument itself or in its Explanatory Statement.
The fifth chapter concludes with the review of the potential effects of
the withdrawal of a party from the Multilateral Instrument, the termina-
tion of the Multilateral Instrument and the termination of a Covered Tax
Agreement. Thus, this chapter goes deeper into the interaction between the
Multilateral Instrument and the Covered Tax Agreements.
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