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Abstract

Consumption taxes such as value added tax (VAT) or goods and services tax (GST) are
an important revenue source for several countries, not least within the European Union
(EU) which has had a harmonized VAT since the end of the 1960s. The intention of con-
sumption taxation is to tax expenditures made by persons for their private purposes, i.e.
the tax burden is carried by the final consumer.

In the middle of the 20th century, the Internet opened up the possibility for electronic
commerce. Many problems arise when the rapid evolution of techniques related to e-
commerce is mixed with the objective of consumption taxation, particularly in cross-border
supplies to consumers. This study focuses on the cross-border consumption taxation on
digital supplies in business to consumer e-commerce from an international coordination
perspective.

The study presented in this book covers a comparative study of EC VAT, Australian GST
and Canadian GST concerning how digital supplies are taxed in business to consumer
cross-border supplies. It particularly focuses on potential risks of double taxation and unin-
tentional non-taxation and identifying the causes for such cases. In addition the possible
remedies suggested by the Organization for Economic Co-operation and Development
(OECD) for double taxation and unintentional non-taxation are discussed. The findings in
the study are evaluated based on rationality, which refers to the consumption taxation up-
holding the principles that are part of the OECD, Ottawa Taxation Framework Conditions.
The principles that are part of the Framework Conditions are; neutrality, efficiency, cer-
tainty and simplicity, effectiveness and fairness and flexibility. The evaluation shows that
the principle parts of the evaluation model are difficult to reach at a unilateral level, further
international coordination is therefore necessary. Further international coordination should
mean that principles need to be agreed upon at three levels:
- a policy level (so that jurisdictions effectively agree upon where supplies
should be taxed),
- a legislative level (so that the policies and principles are effectively transformed
into legislation that can be applied by tax authorities and courts, and
- an interpretative level (so that tax authorities and courts do not alter the in-
tended policies and principles through diverging methods of interpretation).



Part Il: Classification & Place of Supply

Chapter 5: Classification of Digital Supplies
5.1. The problems concerning classification

This chapter deals with the classification of digital supplies. The classification is evaluated
by drawing up the framework for these supplies within EC VAT, Australian GST and Ca-
nadian GS:T. This chapter thereby correlates to the first research question of the aim for
this study.

Uncertainty in the classification of supplies causes difficulties for the supplying companies
in B2C transactions. It is likely to increase the administrative burden for the companies
and may also have economic effects for them, affecting the pricing and costs of the sup-
plies since different rates apply depending on how the classification is made. It is thereby
also the starting point for where the supplies are deemed to be made i.e. which state that
has a right to tax the supply. The Ottawa Taxation Framework Conditions (the Framework
Conditions) agreed upon by the Member States of the OECD, forms the base for the
evaluation model as discussed in chapter 3. The Framework Conditions suggests that
digital supplies should be taxed at the place of consumption.?

The different classifications for supplies are often found in rules that are decisive for where
the supply is taxed — rules concerning the place of supply. Therefore arguments for why a
supply is classified a certain way often depend on where these supplies are suitable to
tax. This chapter deals primarily with the classification as such, whereas the following
chapter, chapter 6 deals with the place of supply and the consequences these rules may
have for digital supplies.

From a state perspective it is a question of balancing the need for tax revenue from these
supplies against administrative costs for enforcing applicable rules and potential risks for
tax evasion. Which then are the different criteria you need to be aware of in order to fore-
see the VAT consequences for different digital supplies?

Case law from the ECJ, the Australian courts and Canadian courts is analyzed to give
guidance on how digital supplies are or might be treated. The cases that are brought up
are chosen to highlight important aspects of the framework for digital supplies. They are
also chosen in accordance with the stipulated prerequisites in section 2.4.2. These pre-
requisites cover four different issues where the first is whether the case illustrates differ-
ences or similarities between different classifications. Secondly, whether parallels can be
drawn from the case to digital supplies, even if the case as such does not directly concern
such supplies. Thirdly, if principles can be ascertained from the courts’ reasoning which
also can assist in classifying digital supplies. Fourthly, whether it is possible to formulate
criteria that certain types of supply need to fulfil to follow a particular classification, which
also are valid for digital supplies.

Where case law is rare regarding the issue particularly discussed, the point of view of the
tax authorities is brought up showing the administrative practice. This is especially valid for

808. The first research question is: how are digital supplies classified for consumption tax purposes, see section 1.2.
809. See section 3.7.1.



Australian and Canadian GST. Few cases deal specifically with the issues of classification
of supplies covered in this study.

The EC VAT rules will differ during a transitional period due to the acceptance of the VAT
package® and directive 2008/8/EC*. Consequently the analysis in this chapter of EC VAT
is carried out by following the structure of the rules valid until 2010 and the changes fol-
lowing directive 2008/8/EC are treated in connection to the types of supplies concerned.
Most of the changes affect the rules concerning the place of supply, but not the classifica-
tion issues as such.

This chapter brings up the three different jurisdictions separately to give a better overview
of the different types of supplies. The comparison between the jurisdictions is generally
carried out consecutively throughout the chapter and particularly in the end of the chapter.

Chapter 6: Deciding the Place of Supply

6.1. Principles governing the place of supply

This chapter evaluates the place of supply for digital supplies in EC VAT, Canadian GST
and Australian GST. It thereby serves two purposes where the first is to compare where
digital supplies are taxed based on how they are classified in the three jurisdictions.®> The
second purpose is to identify if there are risks for double taxation and unintentional non-
taxation because of the rules concerning the place of supply. Hence, this chapter aims at
answering the second research question of the aim.

The starting point for this analysis is the principles governing the place of supply, common
for the EU, Canada and Australia although the terminology as such differs. The principles
governing the place of supply are either related to the destination principle or the origin
principle. Where the destination principle applies, the transaction is taxed where the trans-
actions end, or as several jurisdictions put it, where the supply is consumed.” The destina-
tion principle can also cover supplies that are effectively used and enjoyed within a coun-
try or state, but this terminology may also be used to override the destination principle if
the supply is destined to a country or state, but effectively used or enjoyed in another.?
Such cases may exist where a consumer purchases a digital product while travelling, e.g.
portable access to the Internet, but he or she usually resides in a different country. Thus,
one must carefully consider if the destination principle is formulated as the place where
the consumer usually resides, where the supply is effectively used or enjoyed, i.e. where
the supply is consumed, or where the supply ends. These different criteria may lead to dif-
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fering results even if a destination based argument is used for deciding the place of sup-
ply.

An origin based argument leads to the opposite result, thus a transaction is taxed where
the supplX begins or where the supplier has established her business or has a fixed estab-
lishment.” In the Ottawa Taxation Framework Conditions, the OECD holds that digital sup-
plies should be taxed at the place of consumption.' This implies that states should opt for
taxing digital supplies in accordance with a destination based principle. The General
Agreement on Tariffs and Trade (GATT) holds that taxation should not be used as a
means for discrimination between imported and domestic products."”” This non-
discrimination clause refers to products and goods. However, the General Agreement on
Trade in Services (GATS) cover a most favoured nation clause and services should
thereby not be treated in a discriminatory way.'? The most favoured nation clause is held
to be valid for supplies delivered by electronic means.'

Within the EU the matter of which principle best fulfils the goals of an efficient market has
been discussed since the harmonization of the VAT began. The importance of abolishing
tax barriers on importation and exportation between the Member States were part of the
First VAT directive." There has also been an ongoing discussion on which principle best
fulfils the goals of the internal market.” The original objective that the place where the
supplier is established best fulfils the goals of the internal market has changed since this
opens up tax planning opportunities, where companies choose to establish their business
where the most preferential rates apply; this especially relates to companies that supply
digital supplies since they can be supplied from a distance.'® The VAT rates are not fully
harmonized within the EU and the most neutral way to overcome this problem is to use a
destination based approach.'” Neutrality in this sense is then related to fair competition at
an intra-external level as referred to in section 3.3.4."

In both Canada and Australia supplies are mostly discussed from the perspective of
whether they are connected to, or carried out in the different jurisdictions. This reasoning
is based on the destination principle and often connects to consumption in the sense that
if the supply is effectively used or enjoyed in Canada or Australia, then it should be taxed
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there.” In all three jurisdictions the criteria used for deciding whether the supplier has a
connection to the jurisdiction is the criteria of fixed establishment (EU) or permanent es-
tablishment (CAN, AUS). This is discussed further on in this chapter.

6.2. The EU
6.2.1. Telecommunication services

Telecommunication services in B2C commerce can be deemed to be supplied both in ac-
cordance with the principles of destination and origin. The applicable rules are outlined in
Table 6-1, showing the differences depending on the establishment of the supplier and the
customer.

From the 1st January 2010 the rules concerning the place of supply governing electroni-
cally supplied services are found in Art. 45, 58, and 59 of the VAT directive. The change
from 2010 does not alter the place of supply and Table 6-3 is, thus, still valid. From 1
January 2015 the place of supply is going to be shifted from the origin principle to the des-
tination principle for supplies from a supplier establlshed in @ Member State but not the
one where the consumer is resident or usually resides.?® An overview of the rules applica-
ble from 1 January 2015 is given in Table 6-2, in section 6.2.1. Table 6-2 covers both elec-
tronically supplied services, telecommunication services and radio and television broad-
casting services, since these supplies will be subject to the same provisions after 2015.

The main reason for shifting from the principle of origin to the principle of destination is to
prevent suppliers from setting up establlshments in other Member States with a lower VAT
rate and using this as a competitive advantage.?' Since the present rules are considered
not to uphold taxatlon at the place of consumption, they are regarded as insufficient by the
Commission.?

Part lll: Evaluation & Conclusions

Chapter 7: Double Taxation and Unintentional Non-taxation

7.4. A rational consumption taxation of digital supplies?
7.4.1. Initial remarks

Rationality, as used in this study, refers to whether the consumption taxation upholds the
principles that are part of the evaluation model.*® Cases of double taxation and uninten-
tional non-taxation are, held not to be rational since they distort the fundamental principles
of a value added tax.?* In sections 7.2 and 7.3, above, different cases of double taxation
and unintentional non-taxation have been related to the evaluation model and which types
of distortions they may cause. Another important issue is to what degree the rationality is

1071. See e.g. the Australian GST Act 1999, section 9-25 and Canadian ETA, Part IX, section 142(1).
1085. See Council Directive 2008/8/EC, Art. 5 (1) and the changed Art. 58.

1086. See COM(2005) 334 final, Explanatory Memorandum p. 12.

1087. See COM(2005) 334 final, Explanatory Memorandum p. 12.

1374. See section 1.2.

1375. See section 6.5.



upheld in the current system. Hence if the legal framework leads to a rational consump-
tion taxation of digital supplies® is further evaluated using an evaluation model based on
the OECD Framework Conditions.?® This evaluation model forms the Spider's Web pre-
sented in Figure 3-4.%

7.4.3. Legal efficiency

Legal efficiency as used in this study refers to the complexity of the consumption tax pro-
visions. More complex rules are held to increase the compliance costs for the company,
but the comfllance costs are also affected by steps taken to try to ease the burden for the
companies.

Canadian GST, Australian GST and EC VAT have several different types of supplies that
could be covered by digital supplies.?® EC VAT has the largest scope of different types of
supplies that affects digital supplies, whereas Canada has the narrowest. If the classifica-
tion is compared to how the rules concerning the place of supply function, Australian GST
is, however, even more srmpllstlc since it uses the same criteria for establishing the place
of supply for all different things.*® Hence, the scope of the types of supplies affecting digital
supplies is also affected by which criteria that are used for deciding the place of supply.

In cross-border supplies it is not only the provisions in one of the jurisdictions that affect
the legal efficiency, but provisions in two or more jurisdictions. Legal efficiency is thus also
dependent on how the different provisions in the jurisdictions concerned correlate. Where
there is double taxation the compliance costs, and probably also costs for carrying the
burden of the consumption tax, distort legal efficiency.

Within EC VAT the changes adopted in a three-step phase through directive 2008/8/EC
are accompanied by a procedure for simplification of where the suppliers need to register
and submit the VAT returns — a one-stop-shop scheme.®' This scheme is important in try-
ing to decrease the compliance costs for the supplying companies, especially considering
that the rules concerning the place of supply generally are shifted from the orrgrn principle
to a destination principle for services that can be supplied from a distance.* Even so, cri-
teria used within the one-stop-scheme where tax authorities may assume that a taxable
person has ceased its economic activity, need further clarifications. Which steps do the
suppliers need to take to ensure that such an assumption does not occur?
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