Editors:
Funda Basaran Yavaslar and Johanna Hey

TRANSPARENCY

EATLP Annual Congress Ziirich
7-9 June 2018

. B

EATLP
INTERNATIONAL
TAX SERIES
VOLUME 17

IBFD






Tax Transparency

Why this book?

This book deals with the challenges of tax transparency. It presents the collective work conducted
under the auspices of the European Association of Tax Law Professors (EATLP) in connection with
the 2018 Congress held in Zirich, with Professors Funda Basaran Yavaslar and Johanna Hey acting
as general reporters.

Parts | to IV of the book present the general report on tax transparency, with a focus on four major
aspects: (i) the notion and concept of tax transparency; (ii) instruments of transparency towards the
tax administration; (iii) transparency and publicity; and (iv) limitations to transparency and protection
of the taxpayer. Several topical reports relating to these issues are also presented.

Part V of the book describes the national practices followed by 28 EU and non-EU jurisdictions and
presents the most interesting questions raised on tax transparency in the contemporary tax world.

Title: Tax Transparency

Editor(s): Funda Basaran Yavaslar, Johanna Hey

Date of publication: July 2019

ISBN: 978-90-8722-543-8 (print/online), 978-90-8722-544-5 (ePub),
978-90-8722-545-2 (PDF)

Type of publication: Book

Number of pages: 1,124

Terms: Shipping fees apply. Shipping information is available on our website

Price (print/online): EUR 100/ USD 120 (VAT excl.)

Price (eBook: ePub or PDF): EUR 80/ USD 96 (VAT excl.)

Order information

To order the book, please visit www.ibfd.org/IBFD-Products/shop. You can purchase a copy of the
book by means of your credit card, or on the basis of an invoice. Our books encompass a wide
variety of topics, and are available in one or more of the following formats:

e |BFD Print books
¢ |IBFD eBooks — downloadable on a variety of electronic devices
¢ |IBFD Online books — accessible online through the IBFD Tax Research Platform

IBFD, Your Portal to Cross-Border Tax Expertise



IBFD

Visitors’ address:
Rietlandpark 301
1019 DW Amsterdam
The Netherlands

Postal address:

P.O. Box 20237

1000 HE Amsterdam
The Netherlands

Telephone: 31-20-554 0100
Fax: 31-20-622 8658
www.ibfd.org

© 2019 European Association of Tax Law Professors and authors

All rights reserved. No part of this publication may be reproduced, stored
in a retrieval system or transmitted in any form or by any means, electronic,
mechanical, photocopying, recording or otherwise, without the written prior
permission of the publisher. Applications for permission to reproduce all or
part of this publication should be directed to: permissions @ibfd.org.

Disclaimer

This publication has been carefully compiled by IBFD and/or its author, but
no representation is made or warranty given (either express or implied) as
to the completeness or accuracy of the information it contains. IBFD and/or
the author are not liable for the information in this publication or any deci-
sion or consequence based on the use of it. IBFD and/or the author will not
be liable for any direct or consequential damages arising from the use of the
information contained in this publication. However, IBFD will be liable for
damages that are the result of an intentional act (opzet) or gross negligence
(grove schuld) on IBFD’s part. In no event shall IBFD’s total liability exceed
the price of the ordered product. The information contained in this publica-
tion is not intended to be an advice on any particular matter. No subscriber or
other reader should act on the basis of any matter contained in this publication
without considering appropriate professional advice.

Where photocopying of parts of this publication is permitted under article 16B of the 1912
Copyright Act jo. the Decree of 20 June 1974, Stb. 351, as amended by the Decree of 23
August 1985, Stb. 471, and article 17 of the 1912 Copyright Act, legally due fees must
be paid to Stichting Reprorecht (P.O. Box 882, 1180 AW Amstelveen). Where the use of
parts of this publication for the purpose of anthologies, readers and other compilations
(article 16 of the 1912 Copyright Act) is concerned, one should address the publisher.

ISBN 978-90-8722-543-8 (print)

ISBN 978-90-8722-544-5 (eBook, ePub); 978-90-8722-545-2 (eBook, PDF)
ISSN 1574-9789

NUR 826



Table of Contents
Preface li
About the Authors liii

Part I
The New World of Tax Transparency — Change of Paradigm?

Chapter 1: The Notion and Concept of Tax Transparency 3
General Report
Johanna Hey
1.1. Introduction: Change of paradigm? 3
1.2. Notion and concept of tax transparency 5
1.2.1. A term with heterogeneous meanings 5
1.2.2. Aims and effects of tax transparency 7
1.2.3. Recent developments 10
1.2.3.1. Differences in tax culture as a starting point 10
1.2.3.2. Legislation on tax transparency 11
1.2.3.3. The role of digitalization 12
1.2.34. Perception of tax transparency 13
Chapter 2: Purpose and Problems of Tax Transparency:
The Legal Perspective 17

Thematic Report
Roman Seer

2.1. Basic insights 17
2.1.1. Three-dimensional protection through tax

transparency 17
2.1.1.1. First dimension: Protection of the state

and taxpayers through tax transparency

of the taxpayer and third parties 18
2.1.1.2. Second dimension: Protection of the taxpayer

through transparency of the tax authorities 19
2.1.1.3. Third dimension: Protection of democracy and

the general public through a naming-and-shaming

approach by using investigative journalism 20



Table of Contents

2.2.

2.3.

23.1.
2.3.2.
2.33.
2.3.4.

2.3.5.

2.4.

2.5.

2.5.1.
2.5.2.
2.5.3.

2.6.

2.6.1.

2.6.2.

2.6.3.

27.

Constantly growing obligations of taxpayers and
third parties

Legal framework of tax transparency
Participants in tax transparency

The legal perspective from a European point of view
Reservation of law and the proportionality principle
Right to the protection of personal data

Specific problems of application of the GDPR

Protection of personal data of legal entities
in the European Union

Tax secrecy standards across Europe according
to national report

Tax secrecy standards on the basis of multilateral
agreements

Information rights of the taxpayer
Different levels of information rights
Reasons for denial of information rights
Freedom of Information Acts

Open questions concerning new tendencies
in tax transparency

Naming-and-shaming approach according
to national reports

Naming and shaming and the protection of
personal and business data

Further questions

Conclusion and outlook

Vi

20
21

24

30

31

33
33
34
35

35

36

37
37

38



Table of Contents

Instruments of Transparency towards the Tax Administration

Chapter 3:

3.1

3.2.
3.2.1

3.2.2.
3221

3.2.2.2.
3.2.23.

3.3.

34.
3.4.1.

3.4.2.
3.4.2.1.
34.2.2.

3.5.

Part 11

Instruments of Transparency towards
the Tax Administration

General Report

Funda Basaran Yavaslar

Reasons for transparency of taxpayers towards
the tax administration

Direct effect of the tax procedure’s system

on transparency towards the tax administration
In determining the information needs of the tax
administration

In the control system of the tax administration
Extent of the tax administration’s responsibility
and authority

Verification

Revealing the taxation elements that are not declared

Effects of digitalization on transparency towards
the tax administration: A new age of tax
procedure and tax control

Data collection systems of tax administrations
Data sources: Opaqueness and non-hierarchical
structure

Use of big data

Potential and risks

Risk management system

Conclusion

vii

41

41

43

43
47

47
49

50

52
56
56
61
61
62

64



Table of Contents

Chapter 4:

4.1.

4.2.

4.3.

4.4.

4.5.
4.5.1.
45.2.
45.2.1.

45.2.2.

4.5.3.
4.5.4.
4.5.5.
4.5.6.
4.57.
4.57.1.
4.5.7.2.
4.57.3.
4.574.
4.5.8.

4.6.

Third Parties as Supplementary Sources
of Tax Transparency

Thematic Report
Tina Ehrke-Rabel

Introduction

Setting the scene for third-party contributions

to taxation

Traditional relationship between tax authorities

and taxpayers

Transparency: The new dogma

Third parties as supplementary sources of taxation

Introductory remarks

Concept of third-party inclusion in the tax procedure
Advantage of including third parties into tax

enforcement

Third parties as contributors to efficient collection
and/or to transparency?

Purpose of third-party contributions

Types of third parties

Types of data and information

Means of transmitting information

Sourcing of information

Information upon request of the tax administration
Automatic exchange of information

Spontaneous exchange of information

Other government institutions as third parties
Obstacles to the use of third parties for transparency

Conclusion

viii

67

67

68

71

72

75
75
76

76

77
78
79
81
82
82
82
86
88
91
91

93



Table of Contents

Chapter 5:

5.1
5.2.
5.3.

5.3.L
5.3.2.
5.3.3.

5.4.

54.1.

54.2.

5.4.2.1.
54.2.2.
5.4.2.3.
5.4.2.4.
54.2.5.
5.4.2.6.
5.4.27.
54.28.
5.4.3.

5.4.3.1.
5432
5.4.3.3.
5.4.34.
544.

5.4.5.

5.5.
5.5.1
5.5.2.
5.5.2.1
5.5.2.2.
5.5.23.
5.5.3.

Cutting-Edge Techniques to Collect
Information from Taxpayers
Thematic Report

Stan Stevens

Introduction
Public reporting of tax and other information

Traditional instruments used to gather and
exchange information

Information exchange with the tax authorities
Reporting tax information to the public
Conclusion

New measures of information-gathering and
exchange with the tax authorities

General

Horizontal monitoring in the Netherlands
The reasons behind horizontal monitoring
The principles of horizontal monitoring

The start of horizontal monitoring

The process for concluding a compliance agreement

The content of an agreement

The condition to implement a tax control framework
Results and challenges of horizontal monitoring

Conclusion

Mandatory disclosure rules for tax intermediaries

General outline of the Directive

Reportable cross-border arrangements
Comments on the mandatory disclosure rules
Conclusion

Joint audits

Conclusion

New instruments of public reporting
General

Introduction of a UBO register
Obligation to report the UBO of an entity
Comments on the reporting obligation
Conclusion

Public CbCR

97

97

100

104
104
107
110

111
111
111
111
113
114
115
116
117
120
126
128
128
131
133
137
137
139

140
140
140
140
143
145
145



Table of Contents

5.5.3.1.
5.5.3.2.

5.6.

57.

5.8.

Chapter 6:

6.1.

6.2.

6.2.1.
6.2.2.
6.2.3.

6.3.
6.3.1.
6.3.2.

6.3.3.
6.4.
6.4.1.

6.4.2.
6.4.3.

6.5.

An outline of the reporting obligation
Conclusion

The analysis of information and big data
Blockchain
Conclusion

Tax Whistle-Blowers — An Emerging Status?
Thematic Report
Alain Steichen

Introduction

Typology
Leaks of a fiscal nature

Types of tax whistle-blowers
The legal context of tax information leakage

The tax alerter’s motives

Information leakage in the public interest

The leakage of information with a view to
improving transparency

Illegalities only, or also immoralities and
unethical actions under a “civic alert” approach?

The legal framework of the whistle-blower

The applicable procedure

Whistle-blower protection

The legal status of information obtained through
whistle-blowers

Conclusion

145
149

150

152

153

157

157
159
159
161
162

164
164

167
171
174
175
178
183

187



Table of Contents

Chapter 7:

7.1.

7.2.

7.2.1.
7.2.2.

7.3.
7.3.1.

7.3.2.

7.3.2.1.
7.3.2.2.

74.

Chapter 8:

8.1.

8.2.
8.2.1.
8.2.1.1.
8.2.1.2.
8.2.1.3.
8.2.1.4.
8.2.2.
8.2.2.1.
8.2.2.2.
8.2.2.3.
8.2.3.

Part I1I
Transparency and Publicity

Transparency and Publicity
General Report
Johanna Hey

Predictability, control and mutual trust due to

accountability

Transparency in the communication between

the taxpayer and the tax administration
Access to one’s own tax file
Notifications

Transparency through publication and disclosure
Publication of administrative regulations, advance

private rulings and mutual agreements

Disclosure of taxpayer data to third parties and

the public
On request
Public disclosure: Naming and shaming

The role of investigative journalism

The Timing of Tax Transparency
Thematic Report
Joshua D. Blank

Introduction

Tax transparency as accountability

Why transparency?

Democratic governance

Accountability

Principal-agent relationship

Limits

Tax returns in the public eye

Tax privacy today

Public disclosure of individual tax returns
Public disclosure of corporate tax returns
Questionable assumptions

X1

193

193

195
195
196

198

198

203
203
205

208

211

211

216
217
217
218
218
219
220
220
221
223
224



Table of Contents

8.3. Timing and the tax authority 227
8.3.1. Types of taxing authority actions 228
8.3.1.1. Ex post tax enforcement 229
8.3.1.2. Ex ante tax administration 231
8.3.2. Why ex post tax enforcement should remain private 232
8.3.2.1. Strategic publicity 233
8.3.2.2. Benchmarking 236
8.3.2.3. Reverse engineering 240
8.3.3. Why ex ante tax administration should be public 243
8.33.1. Sociological legitimacy 243
8.33.1.1. Secret tax law 244
8.3.3.1.2. Equity 246
8.3.3.1.3. Integrity 247
8.3.3.2. Efficiency 249
8.3.3.3. Absence of enforcement risk 251
8.3.3.3.1. Strategic publicity 252
8.3.3.3.2. Benchmarking 253
8.3.3.3.3. Reverse engineering 254
8.4. Conclusion 254
Chapter 9: Transparency Naming and Shaming:
Are the Blacklists an Effective Tool? 255

Thematic Report
Donato Masciandaro

9.1. Introduction 255
9.2. Related literature 258
9.3. Blacklisting and capital flows 261
9.4. Conclusions 263
Chapter 10:  Swedish Experience of Publicity 265

Thematic Report
Eleonor Kristoffersson

10.1. Introduction 265

10.2. The right to public access to official documents 265

Xii



Table of Contents

10.3.

10.4.

10.5.

Tax secrecy

Should the Swedish system be implemented
in other jurisdictions?

Concluding remarks

Part IV

Limitations of Transparency and Protection of the Taxpayer

Chapter 11:

11.1.

11.1.1.
11.1.L.1.

11.1.1.2.

11.1.1.3.
11.1.2.

11.1.2.1.
11.1.2.2.

11.1.2.3.

11.2.

11.2.1.
11.2.2.

11.3.

11.4.

Limitations of Transparency and Protection
of the Taxpayer

General Report

Funda Basaran Yavaslar

Limitations of transparency towards the tax
administration: Right to privacy

The taxpayers’ right to privacy

Identification of the problem: Tax transparency
versus the right to privacy of taxpayers

Legal basis and meaning of the right to privacy
in tax law

The right to privacy of legal entities in taxation
The limits of the restriction of the right to privacy
of taxpayers

According to the jurisprudence of ECtHR
According to the EU GDPR and jurisprudence of
Court of Justice of the European Union
According to the OECD Guidelines on

the Protection of Privacy and Transborder Flows
of Personal Data

Limitation of transparency towards third persons
and the public: Tax secrecy

Tax secrecy and the right to privacy

Scope of tax secrecy

Procedural and judicial protection of the taxpayer

Conclusion

Xiil

267

269

271

275

275
275

275

277
280

282
282

285

290

292
292
294
297

300



Table of Contents

Chapter 12:

12.1.
12.2.
12.3.

12.3.1.
12.3.2.
12.3.3.
12.3.4.

12.4.
12.4.1.
12.4.2.
12.4.2.1.
12.4.2.2.
12.4.2.2.1.
12.42.2.2.

12.5.
12.5.1.
12.5.2.
12.5.2.1.
12.5.2.2.

12.6.

Chapter 13:

13.1.

13.2.
13.2.1.

The Right to Privacy: Scope and Boundaries
of Interference

Thematic Report

Luzius U. Cavelti and Peter Hongler

Introduction
Legal sources

The right to privacy and informational
self-determination in general
Introduction

Protection of individuals in general
Protection of corporations in general
Limitations and justified infringements

The protection of taxpayers specifically
Introduction

The protection of individual taxpayers

Scope of protection

Two specific areas of interference

Financial information

House searches, searches of business premises
and seizure of documents

Corporate taxpayers

Scope of protection

Two specific areas of interference
Disclosure rules

Attorney-client privilege

Conclusion

Tax Secrecy: Between Legal and Normative
Arguments

Thematic Report

Peter Hongler

Overview

Tax secrecy: Some comparative legal remarks

Scope

X1V

303

303

303

305
305
306
307
309

311
311
311
311
312
312

314
315
315
317
317
318

319

321

321

322
322



Table of Contents

13.2.1.1.
13.2.1.2.
13.2.1.3.
13.2.2.
13.2.3.
13.3.
13.3.1.
13.3.2.
13.3.3.
13.4.
13.4.1.
13.4.2.
13.5.

Chapter 14:

14.1.
14.2.
14.2.1.

14.2.2.

14.2.2.1.
14.2.2.2.
14.2.2.3.
14.2.2.4.

14.2.2.5.

142.2.5.1.

Personal scope

Objective scope

Exceptions

Consequences of a breach of secrecy laws
Intermediate conclusions

A normative approach
Arguments against tax secrecy
In favour of transparency
Normative assessment

The legal boundaries of tax secrecy
Negative limitation: Right to privacy
Positive limitation: Freedom of expression

Conclusion

Procedural and Judicial Protection
Thematic Report
Sylvie De Raedt

Purpose of the chapter: Limitation of the object

Procedural and judicial protection of the right to
private life

Introduction: Distinction between different
transparency trends

Procedural and judicial protection of the right
to private life in the case of interference that
involves action of the tax and other public
authorities

Judicial review and the requirements of

the European Court of Human Rights

Moment of judicial review

Quality of the domestic judicial review
Sanctioning the violation of the right to private
life and the problem of the acceptance of
unlawfully acquired information

International procedural and judicial legal
protection

Procedural and judicial protection against legal
measures forcing taxpayers or third parties to

XV

322
323
324
325
325
326
326
327
328
329
330
332
334

337

337

339

339

340
340
344
347

349

351



Table of Contents

14.2.2.5.2.

14.3.

14.3.1.
14.3.2.

14.3.3.
14.3.4.

14.3.4.1.
14.3.4.2.

14.4.

Chapter 15:
15.1.
15.1.1.

15.1.2.

15.2.
15.2.1.

15.2.2.
15.2.2.1.
15.2.2.2.
15.2.3.
15.2.4.

disclose information to the tax authorities or
the public

Procedural and judicial protection against
the public disclosure of tax information by
third parties without a legal obligation

Procedural and judicial protection of the right
to the protection of personal data
Introduction

Protection of the taxpayer through transparency
rights

Protection of the taxpayer by the supervisory
authority

Protection of the taxpayer by domestic courts
Right to an effective judicial remedy

Legal consequences of judicial review by
domestic courts

Conclusion

Part V
National Reports

Questionnaire for the National Reports

Concept of tax transparency and new tendencies
What is the concept of tax transparency in your
country and which topics are discussed under
this term?

Has there recently been a change in

the perception of tax transparency?

Information procurement and data usage

by the tax authorities

Which principle is pursued in your country:
Self-assessment or assessment ex officio?

How do the tax authorities obtain information?
From the taxpayer himself

From other sources

International exchange of information

Legal and practical obstacles to information
procurement

XVi

352

353

355

355

357

358

359

359

359

360

365

365

365

365

365

365
366
366
367
367

368



Table of Contents

15.2.5.

15.3.
15.3.1.

15.3.2.
15.3.3.
15.34.

15.4.
15.4.1.

15.4.2.
15.4.3.

Chapter 16:

16.1.
16.1.1.
16.2.
16.2.1.
16.2.2.
16.2.2.1.
16.2.2.1.1.
16.2.2.1.2.
16.2.2.2.
16.2.2.2.1.
16.2.2.2.2.

16.2.2.2.3.

16.2.2.2.4.

The use of the information by the tax
administration, especially in respect of
automatization and digitalization of the tax
assessment procedure

Protection of the taxpayer

Constitutional law (also in comparison to

human rights)

Tax secrecy

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

Austria
Tina Ehrke-Rabel and Christina Schwarzenbacher

Concept of tax transparency and new tendencies
The concept of tax transparency and changes
in tax transparency

Information procurement and data usage

by the tax authorities

The principles of self-assessment and ex officio
assessment

Information procurement by the tax administration
Information directly obtained from the taxpayer
Regular tax returns and reporting and notification
obligations

Special procedures

Information obtained from other sources
Third-party reporting obligations

Information obtained from courts, other branches
of administration and central data banks
Information gathered for other purposes, such as
the prevention of money laundering, the tackling
of terrorism and the control of bribery
Information from private stakeholders

xXvii

368
368
368
368
369
369
369
369
369
370

371

371

371

372

372
373
373

373
375
376
376

379

380
382



Table of Contents

16.2.3.
16.2.4.

16.2.4.1.
16.2.4.2.
16.2.4.3.

16.2.5.

16.3.
16.3.1.
16.3.1.1.
16.3.1.2.

16.3.2.
16.3.2.1.
16.3.2.2.
16.3.2.3.
16.3.3.
16.3.4.

16.4.
16.4.1.
16.4.1.1.
16.4.1.2.
16.4.1.3.

16.4.2.
16.4.3.

Chapter 17:

17.1.
17.1.1.
17.1.2.

International exchange of information

Legal and practical obstacles to information
procurement

Banking secrecy

Inviolability of the home

Restrictions on the use of unlawfully acquired
information

Processing of information by the tax administration

Protection of the taxpayer

Constitutional law and human rights
Constitutional data protection guarantees

Role of the rule of law, the freedom of profession
and the freedom of property

Tax secrecy

Legal basis and scope

Exemptions

Legal consequences of violation

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Publication of administrative directives and
similar documents

Publication of mutual agreements, advance tax
rulings and tax haven blacklists
Transparancy regarding the process of risk
management by the tax administration
Transparency towards the taxpayer

Use of information against the public, with
particular reference to naming and shaming

Belgium
Sylvie De Raedt and Amélie Lachapelle

Concept of tax transparency and new tendencies
Concept of tax transparency in Belgium

Recent changes in the perception of tax
transparency in Belgium

XViii

383

384
384
384

385
386

387
387
387

389
389
389
390
390
391
393

394
394

394

395

395
395

398

401

401

401

402



Table of Contents

17.2.

17.2.1.
17.2.2.
172.2.1.
17.2.2.1.1.

172.2.1.2.
172.2.2.
17.2.2.2.1.

172.2.2.2.

17.2.2.2.3.

172.2.2.4.
17.2.3.
17.2.4.

17.2.5.

17.3.
17.3.1.

17.3.2.
17.3.3.
17.3.4.

17.4.

17.4.1.
174.2.
17.4.3.

Information procurement and data usage

by the tax authorities

Principle of tax data collection pursued in Belgium
The tax authorities’ sources of information

The taxpayer

Regular tax returns and reporting and notification
obligations

Special procedures

Other sources

Third-party reporting obligations (banks,
employers, notaries, etc.)

Information obtained from courts, other public
authorities and central databanks

Information gathered for other purposes, such

as the prevention of money laundering, tackling
terrorism and bribery control

Information from private stakeholders
International sharing of information

Legal or practical obstacles to information
procurement

The processing of information by tax authorities,
especially regarding the automation and
digitalization of the tax assessment procedure

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Tax secrecy

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax authorities
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, with
particular reference to the naming-and-shaming
approach

XiX

404
404
405
405

405
406
407
407
410
412
412
413

415

417

418

418
419
420
423

424
424
425

428



Table of Contents

Chapter 18:

18.1.
18.1.1.
18.1.2.

18.2.

18.2.1.
18.2.2.
18.2.2.1.

18.2.2.2.
18.2.3.
18.2.4.

18.2.5.

18.3.
18.3.1.

18.3.2.
18.3.3.
18.3.4.

18.4.

18.4.1.
18.4.2.
18.4.3.

Chapter 19:

19.1.
19.1.1.
19.1.2.

Croatia
Natasa Zuni¢ Kovacevi¢ and Stjepan Gadzo

Concept of tax transparency and new tendencies
Concept of tax transparency in Croatia

Recent changes in the perception of tax
transparency

Information procurement and data usage

by tax authorities

Principles of tax assessment in Croatia

How do tax authorities obtain information?
Procurement of information directly from

the taxpayer

Procurement of information from other sources
International exchange of information

Legal or practical obstacles for information
procurement

Usage of the information by the tax administration

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Tax secrecy

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public

Czech Republic
Michal Radvan and Michal Liska

Concept of tax transparency and new tendencies
Concept of tax transparency in the Czech Republic
Recent changes in the perception of tax
transparency

XX

431

431
431

433

434
434
436

436
439
440

441
442

443

443
444
446
446

447
447
449
450
453
453
453

453



Table of Contents

19.2.

19.2.1.
19.2.2.
19.2.3.
19.2.4.
19.2.5.

19.3.

19.3.1.
19.3.2.
19.3.3.

194.

19.4.1.
19.4.2.
19.4.3.

Chapter 20:

20.1.
20.1.1.
20.1.2.

20.2.

20.2.1.
20.2.2.
20.2.2.1.
20.2.2.2.
20.2.3.
20.2.4.

20.2.5.

Information procurement and data usage

by the tax authorities

Prevailing self-assessment principle
Information duties

International exchange of information
Obstacles to information procurement
Automatization and digitalization of the tax law
assessment procedure

Protection of taxpayers’ rights
Constitutional law

Tax secrecy and damage compensation
Data protection laws

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
naming and shaming

Denmark
Michael Tell

Concept of tax transparency and new tendencies
Concept of tax transparency in Denmark

Recent changes in the perception of tax
transparency

Information procurement and data usage
by the tax authorities

Principles of tax assessment in Denmark
How do the tax authorities obtain information?
From the taxpayer himself

From other sources

International exchange of information
Legal or practical obstacles to information
procurement

The usage of the information by the tax
administration, especially in respect of
automatization and digitalization of the tax
assessment procedure

XXI1

456
456
457
461
462

463

463
463
465
467

468
468
469
471

473

473
473

475

476
476

476
477
478
480

481

482



Table of Contents

20.3.
20.3.1.

20.3.2.
20.3.3.
20.3.4.

20.4.

204.1.
20.4.2.
204.3.

Chapter 21:

211
2111
21.1.2.

21.2.

21.2.1.
21.2.2.
21.2.2.1.
21.2.2.1.1.

21.2.2.1.2.
21.2.2.2.

21.2.2.2.1.
21.2.2.2.2.

21.2.2.2.3.
21.2.3.

21.3.
21.3.1.
21.3.2.

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Tax secrecy

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

Finland
Kristiina Aimd

Concept of tax transparency and new tendencies
Concept of tax transparency in Finland

Recent changes in the perception of tax
transparency

Information procurement and data usage

by the tax authorities

Principles of tax assessment in Finland

How do the tax authorities obtain information?
From the taxpayer himself

Regular tax return and reporting and notification
obligations

Special procedures

From other sources

Third-party reporting obligations

Information obtained from courts and other
branches of administration

Information from private stakeholders
International exchange of information

Protection of the taxpayer

Constitutional law
Tax secrecy

XX1i

483

483
483
484
485

486
486
487

488

491

491
491

492

494
494
494
494

494
495
498
498

499
499
500

501
501
502



Table of Contents

214.

21.4.1.
21.4.2.
21.4.3.

Chapter 22:

22.1.
22.1.1.
22.1.2.

22.2.

22.2.1.
22.2.2.
22.2.2.1.
22.2.22.
22.2.2.2.1.
22.2.222.
22.2.2.23.
222224,
22.2.3.
22.2.4.

22.2.5.

22.3.

22.3.1.
22.3.2.
22.3.3.
22.34.

22.4.

22.4.1.
22.4.2.
22.4.3.

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public

France
Lukasz Stankiewicz

Concept of tax transparency and new tendencies
The concept of tax transparency in France
Recent changes in the perception of tax
transparency in France

Information procurement and data usage

by the tax authorities

Role of self-assessment and ex officio procedures
How do the tax authorities obtain information
From the taxpayer himself

From other sources

Systematic third-party reporting obligations
Spontaneous transfer of information by third parties
The administration’s power of disclosure
Information from private stakeholders
International exchange of information

Legal and practical obstacles to information
procurement

The use of the information by the tax
administration

Protection of the taxpayer

Constitutional law

Tax secrecy

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public

XX1il

506
506
506
507

S1

S1
511

51

514
514
516
516
518
518
521
522
524
525

526

530

531
531
534
536
540

541
541
542
545



Table of Contents

Chapter 23:

23.1.
23.1.1.

23.1.2.

23.2.

23.2.1.
23.2.2.
23.2.2.1.
232.2.1.1.
23.2.2.1.2.
23.2.2.2.
23.2.2.2.1.
23.2.2.2.2.

232.2.23.

232.2.2.4.

23.2.3.
23.2.4.

23.24.1.

23.2.4.2.
23.2.4.3.

23.2.5.

23.3.
23.3.1.

23.3.2.

Germany
Roman Seer, Sebastian Unger, Emran Sediqi
and Philipp Wagner

Concept of tax transparency and new tendencies
Concept of tax transparency in Germany:

Tax transparency in both directions

Recent perceptions of new tax transparency
measures and public awareness

Information procurement and data usage

by the tax authorities

Principle of tax assessment

How do the tax authorities obtain information?
From the taxpayer

Regular tax returns and reporting obligations
Special procedures

From other sources

Third-party reporting obligations

Information obtained from courts, other branches
of administration and central databanks
Information gathered for other purposes (e.g.
preventing of money laundering and tackling
terrorism financing)

Information from private stakeholders (e.g.
acquisition of stolen data)

International exchange of information

Legal and practical obstacles to information
procurement

Banking secrecy

Inviolability of the home

Restrictions to using unlawfully acquired
information in the tax procedure (e.g. CDs with
stolen bank data)

The use of information by the tax administration,
especially in respect of automatization and
digitalization of the tax assessment procedure

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Tax secrecy

XX1V

549

549
549
550
553
553
553
553
553
555
556
556

557

558

558
559

559

559
560

560

562

563

563
565



Table of Contents

23.3.2.1.
23.3.2.2.
23.3.2.3.
23.3.3.
23.3.4.

23.4.
234.1.
234.1.1.
23.4.1.2.

234.1.3.
234.2.
234.2.1.
234.2.2.
23.4.3.

234.3.1.
23.4.3.2.
23.4.3.3.
23.4.34.

Chapter 24:

24.1.
24.1.1.
24.1.2.

24.2.

24.2.1.
24.2.2.
24.2.2.1.

2422.1.1.

24.2.2.1.2.

24.2.2.2.

24.2.2.2.1.

Legal basis and scope

Exemptions

The legal consequences of violation

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Process of risk management

Publication of advance tax rulings, mutual
agreements and arbitration procedures
Publication of blacklists of tax haven lists
Transparency towards the taxpayer

Access to the tax file

Notifications

Use of information towards the public, especially
the naming-and-shaming approach

Public CbCR

Register of beneficial ownership

Freedom of Information Acts

Further information

Greece
Eleni Theocharopoulou

Concept of tax transparency and new tendencies
Concept of tax transparency in Greece

Recent changes in the perception of tax
transparency

Information procurement and data usage

by the tax authorities

Principles of tax assessment in Greece

How do the tax authorities obtain information?
From the taxpayer himself

Regular tax return and reporting and notification
obligations

Special procedures

From other sources

Third-party reporting obligations (banks,
employers, notaries, etc.)

XXV

565
565
566
566
567

567
567
568

568
569
570
570
570

571
571
572
572
573

575
575
575
577
578
578
579
579
579
580
580

580



Table of Contents

24.2.2.2.2.

24.2.2.2.3.

24.2.2.2.4.
24.2.3.
24.2.4.

24.2.5.

24.3.
24.3.1.

24.3.2.
24.3.3.
24.3.4.

24.4.

244.1.
24.4.2.
24.4.3.

Chapter 25:

25.1.
25.1.1.
25.1.2.

25.2.

25.2.1.
25.2.2.
252.2.1.
252.2.2.
25.2.3.
25.2.3.1.

Information obtained from courts, other branches
of administration and central databanks
Information gathered for other purposes for
the prevention of money laundering, tackling
terrorism and bribery control

Information from private stakeholders
International exchange of information

Legal and practical obstacles to information
procurement

The use of the information by the tax
administration, especially with regard to

the automatization and digitalization of the tax
assessment procedure

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Tax secrecy

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

Hungary
Istvdn Simon

Concept of tax transparency and new tendencies
The concept of tax transparency in Hungary
Recent changes in perception of tax transparency

Information procurement and data usage

by the tax authority

Legal sources of procedural issues of taxation
Principles of assessment pursued in Hungary
The basic concept: Self-assessment

Electronic communication

How does the tax authority obtain information?
Overview

XXVi

581

581
582
583

583

585

586

586
587
589
590

592
592
593

594

597

597
597
599

600
600
601
601
601
602
602



Table of Contents

25.2.3.2.
252.3.2.1.

25.2.3.2.2.
25.2.3.3.
25.2.3.3.1.

25.2.3.3.2.
25.2.3.3.3.

25.2.3.3.4.
25.2.4.
25.24.1.
25.24.2.

25.2.5.

25.2.5.1.

25.2.5.2.
25.2.5.3.

25.2.6.

25.2.6.1.

25.2.6.2.
25.2.6.3.

25.3.
25.3.1.

25.3.1.1.
253.1.2.
25.3.1.3.
25.3.1.4.
25.3.1.5.
25.3.2.

25.3.2.1.

Information from the taxpayer himself

Regular tax returns and reporting and notification
obligations

Special procedures

Information from other sources

Third-party reporting obligations (banks,
employers, notaries, etc.)

Information obtained from other state organs
Information gathered for other purposes, such as
the prevention of money laundering, tackling of
terrorism and bribery control

Information from private stakeholders
International exchange of information

Adoption of the new standards in domestic law
First experiences with the application of the new
standards

Legal and practical obstacles to information
procurement

Banking secrecy and other financial service
providers with secrecy obligations

Inviolability of the home

Restrictions on the use of unlawfully acquired
information

The use of information by the tax administration,
especially with regard to the automation and
digitalization of the tax assessment procedure
Organization of data banks, application of
risk-management systems and transparency

by cross-checking data

Technical standards of data protection
Estimation database

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Constitutional guarantees: The basic rule
Protection of legal entities

Constitutional data protection guarantees

Role of the freedom of profession

Role of the freedom of property

Tax secrecy

Legal basis and scope

XXVvil

602

602
604
605

605
606

607
608
608
608

610

610

610
611

611

611

611
613
613

613

613
613
614
615
616
616
617
617



Table of Contents

25.3.2.2.
25.3.2.3.
25.3.2.4.
25.3.2.5.
25.3.2.6.
25.3.3.

25.3.3.1.

25.3.3.2.
25.3.3.3.

25.3.34.
25.34.
25.34.1.

25.3.4.2.
25.4.
254.1.

254.1.1.

254.1.1.1.
25.4.1.2.

254.1.2.1.
254.1.2.2.

25.4.1.2.3.

25.4.1.2.4.

25.4.1.3.

254.2.

254.2.1.
254.2.2.
25.4.2.3.
254.24.
254.2.5.

Exemptions

Exemptions defined in case law

Legal consequences of the violation of tax secrecy
Criminal law consequences

Civil law consequences

Data protection laws

Special data protection provisions for the tax
procedure

Applicability of general data protection provisions
Transposition of and derogation from the EU
General Data Protection Regulation in the field of
tax procedure (see article 23(1)(e) of the General
Data Protection Regulation)

Taxpayers’ right to delete/correct incorrect data
Compensation for damages and judicial protection
Compensation for damages in the event of

a violation of the right to privacy or a breach of
tax secrecy obligations

Administrative and judicial procedures

Transparency of the tax administration
Publication habits of the tax administration
Publication of administrative directives and other
means of guidance

The forms of guidance

The openness of the risk management process
Risk management at the market access point
Selection of taxpayers for auditing:

Mandatory audit

Selection of taxpayers for auditing: Risk-based
methods

Supporting measures

Publication of advance tax rulings and the results
of mutual agreement and arbitration procedures
Transparency towards the taxpayer

Automatic access to one’s own tax file

Access on request

Notification

Access to data banks

Judicial practice: Suitability of information as
evidence

XXViil

617
618
619
619
619
620

620
621

621
622
622

622
623

624
624

624
625
626
626

626

627
627

628
629
629
629
630
630

630



Table of Contents

254.3.

254.3.1.

25.4.3.2.

25.4.3.3.
25.4.3.4.

Chapter 26:

26.1.

26.2.

26.2.1.
26.2.2.
26.2.2.1.
26.2.2.2.
26.2.3.
26.2.4.

26.2.5.
26.3.
264.
26.4.1.

26.4.2.
26.4.3.

Chapter 27:

27.1.
27.1.1.
27.1.1.1.
27.1.1.2.

Use of information towards the public, especially
the naming-and-shaming approach

Public disclosure of tax payments as

an instrument for improving compliance (role

of social responsibility)

Public country-by-country reporting and
centralized registers of beneficial ownership
Publication of information about tax subsidies
Statistical and other databases

Ireland
Gerardine Doyle

Concept of tax transparency and new tendencies

Information procurement and data usage

by the tax authorities

Self-assessment principle

Information procurement

From the taxpayer himself

From other sources

International exchange of information

Legal and practical obstacles to information
procurement

The use of information by the tax administration

Protection of the taxpayer

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

Italy
Pietro Selicato

Concept of tax transparency and new tendencies
The concept of tax transparency in Italy

Origins of the concept: The “relationship of trust”
The concept of transparency as a duty of the tax
administration in its relationship with the taxpayer

XXIX

631

631

631
631
631

633

633

636
636
636
636
638
639

639
640

640
641
641
643
644
649
649
649
649

651



Table of Contents

27.1.1.3.
27.1.2.
27.1.2.1.
27.1.2.1.1.
27.1.2.1.2.
27.1.2.2.

27.2.

27.2.1.

27.2.2.
27.2.2.1.
27.2.2.1.1.

27.2.2.1.2.
27.2.2.1.2.1.
27.2.2.1.2.2.
27.2.2.1.2.3.
27.2.2.2.
27.2.2.2.1.
272.2.2.2.
272.2.23.

272.2.2.4.
27.2.3.

27.3.

27.3.1.
273.2.
27.3.3.

274.

274.1.
274.2.
274.3.

The concept of tax transparency in a broader sense
Recent changes in perception of tax transparency
Changes regarding transparency of the taxpayer
Access to databanks of financial institutions

The voluntary disclosure programmes

Changes regarding transparency of tax
administration

Information procurement and data usage

by the tax authorities

The Italian system: Self-assessment or assessment
ex officio?

How do tax authorities obtain information?
From the taxpayer himself

Regular tax return and reporting and notification
obligations

Special procedures

Cooperative compliance

Advance tax rulings

Mandatory disclosure of tax planning structures
From other sources

Main information sources other than taxpayers
Information from stolen data

Information provided by NGOs, specialized
journalist associations/coalitions of private
researchers and media revelations
Whistle-blowing system

International exchange of information

Protection of the taxpayer

Constitutional law and human rights

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

XXX

652
655
655
655
656

658

659

659
663
664

664
666
666
669
671
671
671
672

673
673
674

674
674
676
677

678
678
679

681



Table of Contents

Chapter 28:

28.1.
28.1.1.
28.1.2.
28.1.2.1.

28.2.

28.2.1.
28.2.2.
28.2.2.1.
28.2.2.1.1.

28.2.2.1.2.
28.2.2.2.

28.2.2.2.1.
28.2.2.2.2.
28.2.2.2.3.
28.2.2.2.4.
28.2.2.2.5.
28.2.2.2.6.

28.2.2.2.7.

28.2.2.2.8.
28.2.2.2.9.

28.2.3.
28.2.3.1.

28.2.3.2.
28.2.4.

28.2.4.1.

Japan
Yuri Matsubara

Concept of tax transparency and new tendencies
Concept of tax transparency in Japan

Changes in the perception of tax transparency
Perception of the international transparency
campaign in Japan

Information procurement and data usage

by the tax authorities

Principles of assessment used in Japan
Information procurement by the tax authorities
From the taxpayer himself

Regular tax return, reporting and notification
obligations

Special procedures

From other sources

Third-party reporting obligations

Information obtained from courts

Other branches of administration

Central data banks

Information gathered for other purposes, e.g.
preventing money laundering, tackling terrorism
or bribery control

Information from private stakeholders:
Acquisition of stolen data

Information provided by non-government
organizations, specialized journalist associations/
coalitions of private researchers and media
relations

Existence of a whistleblower system

Tax investigation of third parties and

its limitations

International exchange of information
Transposition of the new standards into
domestic law

First experiences with the application of the new
standards (FACTA, AEol, MCAA and CbCR)
Legal and practical obstacles to information
procurement

Banking secrecy

XXXI

683

683
683
685

685

687
687
687
687

687
688
689
689
690
692
692

693

695

696
696

697
697

697

698

699
699



Table of Contents

28.24.2.
28.2.4.3.

28.2.5.

28.2.5.1.

28.2.5.2.
28.2.5.3.

28.2.5.3.1.

28.3.
28.3.1.

28.3.1.1.
28.3.1.2.

28.3.1.2.1.
28.3.1.2.2.

28.3.1.2.3.

28.3.2.
28.3.2.1.
28.3.2.2.
28.3.3.
28.3.3.1.

28.3.3.2.

28.3.3.3.

28.3.3.4.

28.3.4.
28.34.1.

28.3.4.2.

28.3.4.3.

28.4.
28.4.1.

Inviolability of the home

Restrictions on using unlawfully acquired
information

The use of information by the tax administration,
especially in respect of automatization and
digitalization of the tax assessment procedure
Organization of data banks

Application of risk management systems
Transparency by cross-checking data

Technical standards of data protection

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Constitutional data protection guarantees

Role of the rule of law, especially

the proportionality principle

Role of the rule of law in constitutional law

The role of the proportionality principle in

the judiciary

Role of the freedoms of profession and property
Tax secrecy

Legal basis, scope and exemptions

Legal consequences of violation

Data protection laws

Special data protection provisions for the tax
procedure

Applicability of general data protection provisions

Transformation of and derogation from the EU
General Data Protection Regulation in the field of
tax procedure

Right of the taxpayer to deletion/correction of
incorrect data

Compensation for damages and judicial protection

Damage compensation in the case of the violation
of the right to privacy

Damage compensation in the case of a breach of
tax secrecy

Administrative and judicial procedures

Transparency of the tax administration
Publication by the tax administration

XXX11

699

700

700
700
700
701
701

701

701
701

702
702

703
705
705
705
705
706

706

706

707

707
708

708

708
709

709
709



Table of Contents

28.4.2.
28.4.3.

28.4.3.1.
28.4.3.2.

28.4.3.3.
28.4.3.4.

28.4.3.5.

28.4.3.6.
28.4.3.7.

28.4.3.8.

Chapter 29:

29.1.
29.1.1.
29.1.2.

29.2.
29.2.1.
29.2.2.
29.2.2.1.
29.2.2.2.
29.2.2.2.1.
29.2.2.2.2.
29.2.2.2.3.

29.2.2.2.4.
29.2.3.

Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

Public disclosure of tax payments as a tool to
improve compliance (role of social responsibility)
Difference between the publication of information
on individuals and on corporations

Public CbCR

Centralized (publicly accessible) registers of
beneficial ownership

Publication of information about tax subsidiaries
and tax-exempt organizations

Disclosure of tax information on demand
Existence and applicability of freedom-of-
information acts

Specific use of tax data for research purposes

and the existence of tax data laboratories

Luxembourg
Fatima Chaouche and Katerina Pantazatou

Concept of tax transparency and new tendencies
Concept of tax transparency in Luxembourg
Recent changes in the perception of tax
transparency

Information procurement and data usage

by the tax authorities

Principles of assessment used in Luxembourg
Information procurement by the tax authorities
From the taxpayer himself

From other sources

Reporting obligations of third parties and other
branches of administration

Information obtained from courts, other branches
of administration and central data banks
Information gathered for other purposes, e.g.
the prevention of money laundering, tackling of
terrorism and bribery control

Information from private stakeholders
International exchange of information

XXXiii

709

710

710

710
710

711

711
711

711
711
713
713
713
714
716
716
716
716
720
720
722
723

723
727



Table of Contents

29.2.4.

29.2.4.1.
29.2.4.2.
29.2.4.3.

29.2.5.

29.2.5.1.

29.3.
29.3.1.

29.3.2.
29.3.3.
29.34.
29.34.1.

29.34.2.

29.34.2.1.

29.4.
29.4.1.
294.1.1.
29.4.1.2.
29.4.1.3.

29.4.1.4.
29.4.2.
29.4.2.1.

29.4.2.2.
29.4.2.3.
29.42.3.1.
29.42.3.2.
29.4.2.3.3.

29.4.2.3.4.

Legal and practical obstacles to information
procurement

Banking secrecy

Inviolability of the home

Restrictions on the use of unlawfully acquired
information in the tax procedure

The use of information by the tax administration,
especially in respect of automatization and
digitalization of the tax assessment procedure
Organization of data banks

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Tax secrecy

Data protection laws

Compensation for damages and judicial protection
Damage compensation in the case of violation
of the right to privacy

Damage compensation in the case of a breach of
tax secrecy

Administrative and judicial procedures

Transparency of the tax administration
Publication habits of the tax administration
Publication of, e.g., administrative directives
Publication of advance tax rulings

Publication of the results of mutual agreement
and arbitration procedures

Publication of blacklists of tax havens
Transparency towards the taxpayer

Automatic access to one’s own tax file, access to
data banks and technical precautions

Access on request

Notification

Of the start of criminal investigations

Of data received from third parties

Of transfers of data to other institutions/foreign
tax administrations

By other administrations/private institutions/
banks about information transferred to the tax
administration

XXX1V

728
728
729

729

729
729

730

730
731
732
733

733

734
734

735
735
735
735

736
737
738

738
739
740
740
742

742

745



Table of Contents

29.4.3.

29.4.3.1.

29.4.3.2.

29.4.3.3.
29.4.3.4.

29.4.3.5.

29.4.3.6.
29.4.3.6.1.
29.4.3.6.2.

29.4.3.6.3.

Chapter 30:

30.1.
30.1.1.
30.1.2.

30.2.

30.2.1.
30.2.2.
30.2.2.1.
30.2.2.2.
30.2.2.2.1.
30.2.3.
30.2.4.
30.2.4.1.
30.2.5.

30.3.
30.3.1.
30.3.1.1.

Use of information towards the public, especially
the naming-and-shaming approach

Public disclosure of tax payments as

an instrument to improve compliance (role of
social responsibility)

Differences between publication of information
on individuals and on corporations

Public CbCR

Centralized (publicly accessible) registers of
beneficial ownership

Publication of information about tax subsidies
and tax-exempt organizations

Disclosure of tax information on demand

On public interest groups and competitors
Existence and applicability of freedom-of-
information acts

Scientific usage of tax data for research purposes
and the existence of tax data laboratories

The Netherlands
Eric Poelmann

Concept of tax transparency and new tendencies
Concept of tax transparency in the Netherlands
Change in the perception of tax transparency

Information procurement and data usage

by the tax authorities

Principles pursued

Obtaining information by the tax authorities
Obtaining information from the taxpayer
Obtaining information from other sources
Enhanced relationships

International exchange of information
(Other) limitations

Data and guarantees

The use of information by the tax authorities
in the assessment procedure

Protection of the taxpayer

Constitutional law
General principles of fair governance

XXXV

745

745

746
747

748

750
750
750

750

751

753

753
753
756

758
758
758
758
759
760
760
761
762

762
762

762
763



Table of Contents

30.3.2.
30.3.3.
30.3.4.

30.4.

304.1.
304.2.
304.3.

30.5.

Chapter 31:

31.1.
31.2.

31.2.1.
31.2.2.
31.2.2.1.

31.2.2.1.1.

312.2.1.2.
31.2.2.2.

31.2.2.2.1.
31.2.2.2.2.

31.2.2.2.3.

31.2.2.24.
31.2.3.
31.2.4.
31.24.1.
31.24.2.
31.24.3.

Tax secrecy
Data protection laws
Compensation for damages

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public

Closing words

Poland
Ziemowit Kukulski and Malgorzata Sek

Concept of tax transparency and new tendencies

Information procurement and data usage

by the tax authorities

Self-assessment as the prevailing method
Information procurement by tax authorities
Procurement of information from the taxable
person

Regular tax return and reporting and notification
obligations

Special procedures

Procurement of information from other sources
Third-party tax reporting obligations
Information obtained from courts, notaries, court
enforcement officers and non-tax branches of
administration

Information gathered for other purposes (e.g.
prevention of money laundering, tackling
terrorism and bribery control)

Information from private stakeholders
International exchange of information

Legal restrictions on information procurement
Professional privilege

Banking secrecy

Restrictions on the use of unlawfully acquired
information in tax procedures

XXXVi

763
765
766

766
766
768
768

769

771

771

773
773
773

773

773
775
77
77

781

782
783
783
786
786
786

788



Table of Contents

31.2.5.

31.3.

31.3.1.

31.3.2.

31.3.2.1.
31.3.2.2.
31.3.2.3.

31.3.3.
31.3.4.

31.4.
314.1.
314.1.1.

31.4.1.2.
314.1.3.

314.1.4.

31.4.2.
31.4.3.

314.3.1.

314.3.2.

31.4.33.

31.4.3.4.

31.4.3.5.
31.4.3.6.

31.4.37.

The use of the information by the tax

administration, especially in respect of

automatization and digitalization of the tax

assessment procedure 788

Protection of the taxpayer in the context of

information procurement, processing, use

and exchange 788
Constitutional basis for the protection of

the taxpayer in the context of information

procurement, processing, use and exchange 789
Tax secrecy 790
Legal basis and scope of tax secrecy in Poland 790
Exceptions to tax secrecy 791
Legal consequences of the breach of tax secrecy 791
Data protection laws 792
Damage compensation in the case of the breach

of tax secrecy 792
Transparency of the tax administration 792
Publication habits of the tax administration 792
Publication of tax legislation and guidance 792

Publication of tax assessments and court judgments 794
Publication of the results of mutual agreement

and arbitration procedures 794
Publication of blacklists of tax havens 794
Transparency towards the taxpayer 795
Use of information towards the public, including

the naming-and-shaming approach 796
Disclosure of tax assessments, judgments and

payments 796
Disclosure of information to provide reliable

information on actions taken by tax authorities 797
Disclosure of information on demand under
freedom-of-information legislation 798
Disclosure of information on tax subsidies

and tax-exempt organizations 798
Public country-by-country reporting 799
Centralized publicly available registers of

beneficial ownership 799
Scientific use of tax data for research purposes 800

XXXVil



Table of Contents

Chapter 32:

32.1.
32.1.1.
32.1.2.

32.2.

32.2.1.
32.2.2.
32.2.2.1.
32.2.2.1.1.

32.2.2.1.2.
32.2.22.

32.2.2.21.
32.2.2.22.

32.2.223.
322224
32.2.3.
32.2.4.
32.2.5.

32.3.

32.3.1.
32.3.2.
32.33.
32.3.4.

32.4.

324.1.
324.2.
32.4.3.

Portugal
Daniela Pessoa Tavares and Jodo Pedro Santos

Concept of tax transparency and new tendencies
The concept of tax transparency in Portugal
New tendencies in tax transparency

Information procurement and data usage

by the tax authorities

Self-assessment and assessment ex officio
How do the tax authorities obtain information?
From the taxpayer himself

Regular tax return and reporting and notification
obligations

Special procedures

From other sources

Third-party reporting obligations

Information obtained from other branches of
administration, public entities and central

data banks

Information gathered for other purposes
Information from private stakeholders
International exchange of information
Banking secrecy and inviolability of the home
The use of the information by the tax
administration

Protection of the taxpayer

Constitutional law

Tax secrecy

Data protection laws

Judicial protection and compensation for damages

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public

XXXViil

801

801
801
802

805
805
806
806

806
808
808
808

810
811
811
811
815

816

818
818
820
821
822

823
823
824
826



Table of Contents

Chapter 33:

33.L
33.1.1
33.1.2.

33.2.

33.2.1.
33.2.2.
33.2.2.1.
33.2.2.1.1.

33.2.2.1.2.
33.2.2.13.

33.2.2.2.
332.2.2.1.
332222,

332223

332224
33.2.3.
33.2.4.

33.24.1.
33.24.2.
33.2.5.

33.3.
333.1.

33.3.2.
333.2.1
33.3.3.

Romania
Radu Bufan and Mirela Buliga

Concept of tax transparency and new tendencies
Concept of tax transparency in Romania

Recent changes in the perception of tax
transparency

Information procurement and data usage

by the tax authorities

Principles of assessment pursued

How do the tax authorities obtain information?
From the taxpayer himself

Regular tax returns and reporting and notification
obligations

Special procedures

Information from other sources managed by
the NAFA

Information from other sources

Third-party reporting obligations

Information obtained from courts, other branches
of administration and central data banks
Information gathered for other purposes,

e.g. the prevention of money laundering, and
terrorism financing

Information from private stakeholders
International exchange of information

Legal and practical obstacles to information
procurement

Direct obstacles

Indirect obstacles

The use of the information by the tax
administration, especially in respect of
automatization and digitalization of the tax
assessment procedure

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Tax secrecy

Legal consequences of violation

Data protection laws

XXXIX

829

829
829

830

832
832
833
833

833
835

838
838
839

840

841
841
842

843
843
844

845

846

846
847
849
850



Table of Contents

33.34.

33.4.

334.1.
334.2.
33.4.3.

Chapter 34:

34.1.

34.2.

34.2.1.
342.2.
342.2.1.
34222,

3422.3.
34.2.3.
34.24.

34.2.5.

34.3.
34.3.1.
343.1.1.
34.3.1.2.
34.3.1.3.
34.3.2.
34.3.2.1.

34.3.2.2.
34.3.2.3.

34.33.
3433.1.

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits

Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

Russia
Elena Kilinkarova, Andrey Savitsky
and Evgeniy Pustovalov

Concept of tax transparency and new tendencies

Information procurement and data usage

by tax authorities

Self-assessment and ex officio assessment
Data collection

Tax returns

Other information from the taxpayer and
information from other sources

Special procedures

International exchange of information
Legal and practical obstacles to information
procurement

The use of information by the tax administration

Protection of the taxpayer

Tax secrecy

Legal basis and scope

Exemptions

Legal consequences of violation

Data protection laws

Special data protection provisions for the tax
procedure

Applicability of general data protection provisions
Right of the taxpayer to delete/correct

incorrect data

Compensation for damages and judicial protection
Damage compensation in the case of a breach

of tax secrecy

x1

850

850
850
851

852

855

855

857
857
858
858

860
862
863

864
865

866
866
866
867
867
869

869
870

871
872

872



Table of Contents

34.3.3.2.
34.3.3.3.

34.4.

344.1.
34.4.2.
34.4.3.

Chapter 35:

35.1.

35.1.1.
35.1.2.

35.2.

35.2.1.
35.2.2.
35.2.2.1.
35.2.2.2.
35.2.3.
35.2.4.

35.2.5.

353.

353.1
35.3.2.
35.3.3.
35.34.

35.4.

35.4.1.
354.2.
35.4.3.

Damage compensation in cases of a violation of
the right to privacy
Administrative and judicial procedures

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public

Serbia
Svetislav V. Kosti¢

The concept of tax transparency and new
tendencies

Concept of tax transparency in Serbia
Recent changes in the perception of tax
transparency

Information procurement and data usage

by the tax authorities

Self-assessment or assessment ex officio?

How the tax authorities obtain information
Obtaining information from the taxpayer himself
Obtaining tax information from other sources
International exchange of information

Legal and practical obstacles for information
procurement

The use of information by the tax administration,
especially in respect of automatization and
digitalization of the tax assessment procedure

Protection of the taxpayer

Constitutional protection and legal guarantees
Tax secrecy

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

xli

874
874

875
875
877
878

881

881
881

884

885
885
886
887
888
889

890

892

894
894
895
896
897

897
897
899

899



Table of Contents

Chapter 36:

36.1.
36.1.1.
36.1.2.

36.2.
36.2.1.

36.2.2.
36.2.2.1.
36.2.2.2.
36.2.3.
36.2.4.

36.2.5.

36.3.
36.3.1.

36.3.2.
36.3.3.
36.3.4.

36.4.

36.4.1.
36.4.2.
36.4.3.

Chapter 37:
37.1.

37.1.1.
37.1.2.

Spain
Saturnina Moreno Gonzdlez
and Marina Serrat Romani

Concept of tax transparency and new tendencies
Concept of tax transparency in Spain

Recent changes in the perception of tax
transparency

Information procurement and data usage

by the tax authorities

The principles of self-assessment and assessment
ex officio

Information procurement by the tax administration
Information obtained directly from the taxpayer
Information obtained from other sources
International exchange of information

Legal and practical obstacles to information
procurement

The use of information by the tax authorities,
especially in respect of the automation and
digitalization of the tax assessment procedure

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Tax secrecy

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public

South Africa
Craig West and Jennifer Roeleveld

Concept of tax transparency and new tendencies
Concept of tax transparency in South Africa
Recent changes in the perception of tax
transparency in South Africa

xlii

903

903
903

904

905

905
906
907
912
918

921

924

926

926
927
929
930

930
930
933
935
939
939
939

940



Table of Contents

37.2.

37.2.1.
37.2.2.
372.2.1.
37.2.2.2.
37.2.3.
37.24.

37.2.5.
37.3.

37.3.1.
37.3.2.
37.3.3.
37.3.4.
374.

374.1.

374.2.
374.3.

Chapter 38:

38.1.

38.1.1.

38.1.2.

38.2.
38.2.1.

38.2.2.
38.2.3.
38.2.4.
38.2.5.

Information procurement and data usage
by the SARS

Forms of assessment

Manner in which information is gathered
From the taxpayer

From other sources

International exchange of information
Legal or practical obstacles to information
procurement

The use of the information by the tax
administration

Protection of the taxpayer

Constitutional law (also in comparison to human
rights)

Tax secrecy

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

Sweden
Mats Hoglund

Concept of tax transparency and new tendencies
Tax transparency and the notion of corporate
social responsibility

Recent changes in the perception of tax
transparency

Information procurement and data usage

by the tax authorities

Income statements are the basis of the simplified
taxation procedure

Income tax returns and remedies for deficiencies
The Tax Agency’s powers to conduct investigations
Tax procedures

Taxation process

xliii

941
941
942
942
943
945

946
946
947
947
950
951
951
952
952
953
954

955

955

955

956

957

957
958
959
960
961



Table of Contents

38.2.6.
38.2.7.

38.2.8.

38.2.9.

38.3.

38.4.

38.4.1.
38.4.2.
38.4.3.

Chapter 39:

39.1.
39.2.

39.2.1.
39.2.2.
39.2.2.1.
39.2.2.1.1.

39.2.2.1.2.
39.2.2.2.

39.2.2.2.1.
39.2.2.2.2.

39.2.2.2.3.
39.2.3.
39.2.4.

39.2.5.

39.3.

39.3.1.
39.3.2.
39.3.3.

Advance notice

Legal or practical obstacles to information
procurement

The Swedish principle of public access to official
records

Horizontal monitoring and other forms of
cooperation

Protection of the taxpayer

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public

Switzerland
Luzius U. Cavelti

Concept of tax transparency and new tendencies

Information procurement and data usage

by the tax authorities

Self-assessment or assessment ex officio?

How the tax authorities obtain information
From the taxpayer himself

Regular tax return and reporting and notification
obligations

Special procedures

From other sources

Third-party reporting obligations

Information obtained from courts and other
branches of administration

Information gathered for other purposes
International exchange of information

Legal and practical obstacles to information
procurement

The use of information by the tax administration

Protection of taxpayer data
Constitutional law

Tax secrecy

Data protection laws

xliv

962

963

966

967

969

972
972
972
973

975

975

978
978
978
978

978
981
982
982

983
985
987

989
991

992
993
994
996



Table of Contents

39.34.

394.

394.1.
39.4.2.
394.3.

Chapter 40:

40.1.
40.1.1.
40.1.1.1.
40.1.1.2.
40.1.1.3.
40.1.1.4.
40.1.2.

40.2.

40.2.1.
40.2.2.
40.2.2.1.
40.2.2.2.
40.2.3.
40.2.4.

40.2.5.

40.3.

40.3.1.
40.3.2.
40.3.3.
40.3.4.

40.4.

40.4.1.
40.4.2.
40.4.3.

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

Turkey
Funda Basaran Yavaslar and Oytun Canyas

Concept of tax transparency and recent changes
Concept of tax transparency in Turkey

TP-TA transparency

TP-P transparency

TA-TP transparency

TA-P transparency

Recent changes in the field of tax transparency

Information procurement and data usage

by the tax authorities

Principle dominating tax procedure law
Information procurement by the tax administration
From the taxpayer himself

From other sources

International exchange of information

Legal and practical obstacles to information
procurement

Digitalization of the tax assessment procedure
and the use of the information

Protection of the taxpayer

Constitutional law

Tax secrecy

Data Protection Law

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public

xlv

997

997
997
998

999

1001

1001
1001
1002
1003
1004
1005
1005

1008
1008
1010
1010
1012
1015

1015

1017

1018
1018
1020
1022
1024

1026
1026
1026
1027



Table of Contents

Chapter 41:

41.1.
41.1.1.
41.1.2.

41.2.

41.2.1.
41.2.2.
41.2.3.
41.2.4.

41.2.5.

41.3.

41.3.1.
41.3.2.
41.3.3.
41.3.4.

414.

414.1.
41.4.2.
41.4.3.

Chapter 42:

42.1.
42.2.

42.2.1.
42.2.2.
42.2.2.1.
42.2.2.2.

UKkraine
Danil Getmantsev

Concept of tax transparency and new tendencies
The concept of tax transparency in Ukraine
Recent changes in the perception of tax
transparency

Information procurement and data usage

by the tax authorities

Self-assessment or assessment ex officio?
How the tax authorities obtain information
International exchange of information

Legal and practical obstacles to information
procurement

The use of information in tax administration,
especially in respect of automatization and
digitalization of the tax assessment procedure

Protection of the taxpayer

Constitutional law

Tax secrets

Data protection laws

Compensation for damages and judicial protection

Transparency of the tax administration
Publication habits of the tax administration
Transparency towards the taxpayer

Use of information towards the public, especially
the naming-and-shaming approach

United Kingdom
Stephen Daly

Introduction

Information procurement and data usage
by HMRC

Principles of assessment pursued
Information procurement by HMRC
From the taxpayer himself

From other sources

x1Ivi

1029

1029
1029

1029

1031
1031
1032
1033

1033

1034

1036
1036
1038
1040
1042

1043
1043
1047

1049

1053

1053

1054
1054
1055
1055
1058



Table of Contents

42.2.3.
42.2.4.
42.2.5.

42.3.

42.3.1.
42.3.2.
42.3.3.
42.34.

42.4.

42.4.1.
42.4.2.
42.4.3.

42.5.

Chapter 43:

43.1.
43.1.1.

43.1.2.
43.2.
43.2.1.

43.2.2.
432.2.1.
43.2.2.1.1.
43.2.2.1.2.
43.2.2.1.3.
432.2.2.
432.2.2.1.
432.2.2.2.
432.2.2.3.
432224
432.2.2.5.
432.2.2.6.

International exchange of information
Obstacles to information procurement
Other uses of information by the tax
administration

Protection of the taxpayer
Constitutional law

Duty of confidentiality
Data protection laws

Compensation for damages and judicial protection

Transparency of HMRC

Publication habits of HMRC
Transparency towards the taxpayer
Usage of information towards the public

Conclusion

United States
Tracy A. Kaye

Concept of tax transparency and new tendencies
The concept of tax transparency in

the United States

Changes in the perception of tax transparency

Information procurement and data usage

by the IRS

Principles of assessment pursued in

the United States

Information procurement by the IRS

From the taxpayer himself

Regular reporting

Mandatory disclosure of tax-planning structures
Country-by-country reporting

From other sources

Third-party reporting obligations

Transfer of information from third parties
Information gathered for other purposes
Information from private stakeholders
Information for future needs

Restrictions on information from third parties

xlvii

1061
1062

1064

1066
1066
1067
1069
1071

1074
1074
1075
1077

1079

1081

1081

1081
1083

1085

1085
1085
1085
1085
1086
1087
1087
1087
1088
1089
1090
1091
1091



Table of Contents

43.2.3.
43.2.3.1.
432.3.1.1.
43.2.4.
43.2.4.1.
43.2.4.2.
43.2.5.

43.3.
43.3.1.
43.3.1.1.
43.3.1.2.
43.3.1.3.
43.3.2.
433.2.1.
433.2.2.
43.3.2.3.
43.3.3.
43.3.3.1.
43.3.3.2.

43.34.
43.34.1.

434.
434.1.
434.1.1.

434.1.2.

43.4.1.3.
434.1.4.

434.1.5.
434.2.
434.2.1.

434.2.2.
434.2.2.1.
434.22.2.

International exchange of information
CbC reporting

FATCA

Obstacles to information procurement
Banking secrecy

Inviolability of the home

Other uses of information by the tax
administration

Protection of the taxpayer

Constitutional law

Constitutional data protection guarantees

Role of the rule of law

Role of the freedoms of profession and property
Tax secrecy

Legal basis and scope

Exemptions

Legal consequences of violation

Data protection laws

General and special data protection laws
Taxpayers’ rights with regard to the deletion
and correction of tax data

Compensation for damages and judicial protection
Violations of rights

Transparency of the tax administration
Publication habits of the tax administration
Publication of administrative directives,
rulings, etc.

Openness of the process of risk management
of the tax administration

Publication of advance tax rulings
Publication of the results of mutual agreement
and arbitration procedures

Publication of blacklists of tax havens
Transparency towards the taxpayer

Access to one’s own tax file, access to data banks
and technical precautions

Notifications

Of the start of criminal investigations

Of data received from third parties

xIviii

1092
1093
1094
1095
1096
1096

1097

1098
1098
1098
1099
1100
1100
1100
1101
1101
1101
1101

1102
1102
1102

1103
1103

1103

1103
1104

1105
1105
1105

1105
1106
1106
1106



Table of Contents

43.4.2.2.3.  Of transfers of data to other institutions/foreign

tax administrations

43.4.2.2.4. By other administrations/private institutions/
banks about information transferred to the tax

administration
43.4.3. Use of information towards the public
434.3.1. Public disclosure of tax payments
43.4.3.2. Public CbC reporting
43.4.3.3. Beneficial ownership registration
43.4.34. Disclosure by charitable organizations
43.4.3.5. Freedom of Information Act
43.4.3.6. Scientific use of data for research purposes

List of Abbreviations

xlix

1107

1107
1107
1107
1108
1108
1109
1109
1109

1111



Preface

This book deals with the challenges of tax transparency. It presents the col-
lective work conducted under the auspices of the European Association of
Tax Law Professors (EATLP) in connection with the 2018 Congress held in
Ziirich, with Professors Funda Basaran Yavaslar and Johanna Hey acting
as general reporters.

Parts I to IV of the book present the general reports on tax transparency,
with a focus on four major aspects: (i) the notion and concept of tax trans-
parency; (ii) instruments of transparency towards the tax administration;
(iii) transparency and publicity; and (iv) limitations to transparency and
protection of the taxpayer. Several topical reports relating to these issues
are also presented.

Part V of the book describes the national practices followed by 28 EU and
non-EU jurisdictions and presents the most interesting questions raised on
tax transparency in the contemporary tax world.

The editors would like to acknowledge the contributions of all the authors,
thematic and national reporters, as well as the EATLP governing bod-
ies, in particular Peter Essers and Daniel Gutmann, as former and acting
Chairmen of the Academic Committee, respectively. The editors also want
to thank all the speakers who were involved during the congress, namely
Philip Baker, Jos Beerepoot, Joshua D. Blank, Tina Ehrke-Rabel, Peter
Hongler, Eleonor Kristofferson, Donato Masciandaro, Roman Seer, Chris-
toph Schelling, Sylvie de Raedt, Alain Steichen and Stan Stevens.

Furthermore, the editors’ sincere gratitude goes to all those who contrib-
uted to the editing process of the book, in particular Frederik Schildgen,
who was in charge of the overall coordination and editing of all reports, as
well as Thomas Chaperot (EATLP) and Jane Kerr (Publisher) and IBFD’s
Production Department.

Professor Funda Bagaran Yavaslar also wishes to thank Professor Markus
Heintzen, Law Faculty of Free University Berlin, for providing the research
opportunity at his chair as well as his hospitality. She would also like to
thank her assistants, Gizem Kapucu, Ziihre Elvan, Metin Kocatepe and
Omer Bayrakgt, for their input in chapters 3 and 11, as well as the help they
offered with the editing of chapters 4-6, 12-14 and 28. Finally, she would
like to thank Marie A. Richards and David Lograsso for linguistic review
of the reports under her responsibility.
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Last but not least, grateful acknowledgement goes to Madeleine Simonek
and the Institute of Law of the University of Ziirich for hosting the 2018
EATLP Congress.

Funda Bagaran Yavagslar and Johanna Hey
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