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Chapter 27

Exit Tax: A Fair Balance?

María Teresa Soler Roch

27.1.  Introduction

Moving to another country, whether in the case of individuals, legal entities 
or permanent establishments (by means of the transfer of assets), should be 
regarded as a normal circumstance. In the case of individuals, it is not only 
a normal circumstance that may happen for different reasons throughout 
the course of a lifetime; it is, moreover, a right connected to the basic free-
dom of movement. However, when that circumstance implies a change of 
residence for tax purposes, at least two main concerns arise in respect of 
the taxing power of the former state of residence: first, there is the risk of 
losing this power in respect of the taxpayer’s wealth generated in its terri-
tory; and second, there is the risk of tax avoidance if the main purpose of 
the taxpayer’s emigration is precisely to circumvent the taxation of certain 
items of income in that state. In the first case, the risk will depend on the tax 
treatment of that wealth in a cross-border situation; in other words, it is a tax 
treaty issue if a convention applies. In the second case, the risk will depend 
on the purpose of the emigration, which should be checked according to the 
relevant anti-abuse provisions.

This is basically the core of the conflict that some tax legislation tries to 
solve by means of so-called exit taxes, according to which tax liability is 
connected to the mere fact of emigration (or, in other cases, to a further tax 
event related to the wealth generated in the former state of residence (so-
called trailing taxes)). It must be noted that these types of taxes can be justi-
fied on the grounds of the two concerns mentioned above. Which concern 
prevails (i.e. the extent to which a tax is anti-abuse oriented) will depend 
on the content of the specific provision. In any case, the implementation of 
an exit tax should try to strike a fair balance on two different levels: on the 
one hand, the allocation rights of the tax jurisdictions involved; and on the 
other, the effects of those taxing powers on the taxpayer’s position. Needless 
to say, if we are dealing with the idea of a fair balance, the principle of 
proportionality should play a decisive role.

Sample Chapter
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The following contribution will explore this idea with reference to a recent 
Spanish provision (in force as from January 2015) that sets out a new exit 
tax on individuals (article 95 bis of the Income Tax Act (ITA)).1

According to this provision, any individual who has been resident in Spain 
at least 10 of the last 15 years and becomes tax resident in another country 
shall include in the income tax base related to the last fiscal year of resi-
dence in Spain the amount corresponding to the unrealized capital gain on 
shares and participations in any kind of entity having a fair market value 
of EUR 4 million, or EUR 1 million if the taxpayer holds a participation of 
more than 25% in the company. It must be noted that the reference to “any 
kind of entity” means that the scope of this provision is related to the taxa-
tion of the taxpayer’s portfolio, irrespective of the type of entity (directly 
in a company, in another legal entity or in an investment fund),2 but also 
irrespective of the tax residence status of the entity. 

If the change of residence is due to employment, or in case of a temporary 
move to another state which has signed a tax treaty with Spain that includes 
a provision on exchange of information, the exit tax will apply, but the pay-
ment may be deferred upon request by the taxpayer. The exit tax will not 
apply if the taxpayer moves to another EU Member State or an EEA state; 
however, in this case, the provision will apply if the taxpayer: (a) sells the 
shares within the 10 subsequent years; (b) loses residence status in the 
European Union or European Economic Area; or (c) does not comply with 
the related formal obligations.3 In other words, in this case, the tax can be 
explained as a kind of “sleeping tax”, which will only wake up if the tax-
payer does not comply with any of these conditions.

To summarize: article 95 bis of the ITA implements an exit tax in the case 
of a change of residence to outside the European Economic Area (with an 
option for deferred payment in some circumstances) and a trailing tax in the 
case of a change of residence within the European Economic Area.

According to the legal doctrine, this type of tax can be qualified either as 
a protective or an anti-avoidance measure, depending on the features of 

1. ES: Ley 26/2014, 27 Nov. For an in-depth analysis of this provision, see A. Ribes 
Ribes, Un nuevo exit tax en el ordenamiento español: el artículo 95 bis LIRPF, in Crónica 
Tributaria, nº 154 (2015).
2. Art. 95 bis para. 3 ITA.
3. Basically, communication to the Spanish Tax Administration of information about 
the shares, the realized capital gain and the current state of residence.
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the relevant provision.4 In the case of article 95 bis, its justification is not 
clearly expressed in the preamble to the ITA, although its wording refers to 
the taxation of “implicit capital gains of shares and participations in relevant 
entities in the case when the taxpayer changes his/her tax residence to an-
other country before the sale of the shares”. Taking this last sentence into 
account, the provision seems to be anti-abuse oriented, but if this is the case, 
its content is inconsistent with its intention, given that the tax event is con-
nected to the mere fact of emigration or, in the case of moving to another EU 
Member State or an EEA state, to some subsequent circumstance, without 
any reference to other conditions such as a tax benefit for the taxpayer being 
the main purpose of the emigration. Moreover, a typical abusive behaviour 
connected to emigration, such as moving to a lower tax jurisdiction, should 
be considered beyond the scope of this new provision, taking into account 
that this situation is counteracted by article 8.2 of the ITA, according to 
which Spanish nationals resident in a tax haven (either a state or a territory) 
will be considered resident in Spain for income tax purposes in the fiscal 
year of the emigration and for the subsequent 4 years.

The following points will deal with different issues involved in article 95 
bis of the ITA in the light of the idea of a fair balance at the two levels 
mentioned above.

27.2.  Fair balance in respect of allocation rights

27.2.1.  The right of the former state of residence based on 
the territoriality principle 

As is well known, this right has been expressly recognized by the European 
Court of Justice (ECJ) as a valid justification for the restriction of EU treaty 
freedoms, especially free movement of capital, in cases related to exit taxes 
either on individuals or entities.

Although the decision was not based on this argument, a reference to allo-
cation rights can be found in the Lasteyrie du Saillant case (judgment of 
11 March 2004, C-9/02). Paragraph 68 of the judgment states that “the dis-
pute does not concern either the allocation of the power to tax between 

4. See Ribes, supra n. 1, at p. 121; and L. de Broe, Hard times for emigration taxes 
in the EC, in A Tax Globalist: Essays in honour of Maarten J. Ellis (2005), Online Books 
IBFD.
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Member States or the right of the French authorities to tax latent increases 
in value when wishing to react to artificial transfers of residence”.

More clearly, in the N case (judgment of 7 September 2006, C-470/04), the 
court stated in paragraph 41 its position qualifying the right to tax based 
on the territoriality principle as an “objective in the public interest”, con-
sidering that “the national provisions at issue in the main proceedings are 
designed, in particular, to allocate between Member States, on the basis of 
the territoriality principle, the power to tax increases of value in company 
holdings”.

In the National Grid Indus case (judgment of 29 November 2011, C-371/10), 
a landmark case on this topic, the court justified a restriction of the free-
dom of establishment, considering the legislation at issue “appropriate for 
ensuring the preservation of the allocation of powers of taxation between 
the Member States concerned” (paragraph 48) and, moreover, backed the 
position of the governments in the sense that “a Member State is entitled 
to tax the economic value generated by an unrealized capital gain in its ter-
ritory even if the gain has not yet actually been realized” (paragraph 49).

The court has expressly invoked its doctrine in this respect in further 
 decisions.

In European Commission v. Kingdom of Spain (judgment of 12 July 2012, 
C-269/09), the court invoked N and National Grid Indus (preserving the 
balanced allocation between the Member States of their powers of taxation 
as justified in terms of public interest and a legitimate objective), National 
Grid Indus (justification of rules intended to prevent behaviour capable of 
jeopardizing the right of a Member State to exercise the powers of taxation 
in relation to activities carried on in its territory) and, again, N and National 
Grid Indus (in accordance with the principle of fiscal territoriality linked to 
a temporal component, namely, the taxpayer’s residence for tax purposes 
within national territory during the period in which the capital gains arise 
means a Member State is entitled to charge taxes on those gains at the time 
when the taxpayer leaves the country). 

The same arguments based on the territoriality principle and the right to 
preserve the taxing powers of the former state of residence can be found in 
European Commission v. Kingdom of Denmark (judgment of 18 July 2013, 
C-261/11), DMC (judgment of 23 January 2014, C-164/12), European 
Commission v. Germany (judgment of 16 April 2015, C-591/13) and Verden 
(judgment of 21 May 2015, C-657/13).



487

Fair balance in respect of allocation rights

This doctrine, as far as the taxing power of the former state of residence 
is concerned, is in the author’s view correct, because, beyond an EU law 
perspective, the right of the state of residence to tax taxpayers’ wealth gen-
erated in its territory throughout the time they have been residents has a 
solid grounding in the ability-to-pay principle and its connection with the 
residence status.

However, although this grounding may be clear in the case of shares of 
entities resident in the taxpayer’s former state of residence, it is not so 
justified, in the author’s view, in cases where the taxpayer holds shares in 
a non-resident entity, which would also fall under article 95 bis of the ITA, 
as previously mentioned (see section 27.1.). In this case, if we focus on 
the wealth generated by the increasing value of the shares (which, in fact, 
reflects the value of the company), this circumstance has no connection 
with Spain, according to the territoriality principle, unless this value is due 
to underlying assets or rights connected with that state. This would be the 
case, for instance, when there is ownership or there are rights of enjoyment 
of immovable property located in Spain, but it would also be the case when 
most of the assets of a non-resident holding company consist of shares or 
participations in Spanish entities. In this case, the scope of that provision on 
the unrealized gain obtained by a non-resident entity would have an effect 
similar to the taxation of indirect transfers. 

But apart from these last-mentioned cases, in the author’s opinion, the levy 
of an exit/trailing tax on the capital gain of shares of or participations in a 
non-resident entity according to article 95 bis of the ITA does not have a 
solid justification and may go beyond what could be considered a fair bal-
ance of the allocation rights of the states involved in a cross-border situation.

Focusing on the case where the taxpayer holds shares or participations in 
an entity resident in Spain, the question, if we are dealing with an exit or 
trailing tax such as the one implemented by article 95 bis of the ITA – a 
tax on capital gains unrealized at the time of emigration – is why the taxing 
power of Spain should be preserved. Is there any risk of a definitive loss of 
this power in respect of that wealth because of the taxpayer’s emigration? 
The answer is: it depends.

It is well known that, as a general rule, the taxation of this type of wealth 
applies on realized gains, which means that the increase of wealth is submit-
ted to a deferred taxation until the moment of the transfer (by any means) 
of the assets – and this is also the rule in Spanish income tax. Obviously, if 
this transfer takes place at a time when the taxpayer is no longer resident, 
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the right of the former state of residence (now state of source if the assets are 
still connected to it) will depend on: (a) its domestic provisions regarding 
taxation of capital gains obtained by non-residents if no tax treaty applies; 
or (b) the allocation rights in respect of capital gains obtained by non-resi-
dents according to the tax treaty signed with the taxpayer’s current state of 
residence at the moment of realization of the gain, together with its domestic 
provisions regarding non-residents in the case that the treaty allows the taxa-
tion of the capital gain in the state of source.

Nevertheless, it must be noted that, as a general rule, the taxing power of 
the state of source applies to the gain derived from the alienation of the 
shares of a company resident in that state, so unless expressly mentioned, 
it would not apply to the gain derived from the alienation of the shares of a 
non-resident company – a case which, under the reference to “any kind of 
entity”, is included within the scope of article 95 bis of the ITA.

In a first hypothesis (no tax treaty) dealing with the case at hand, it is clear 
that Spain keeps its right to tax the capital gain at the moment of real-
ization. According to article 13.1.i) of the Non-Residents Income Tax Act 
(NRITA),5 Spain can tax the capital gains derived from the transfer of shares 
or participations issued by entities resident in Spain; moreover, it can also 
tax the capital gains derived directly or indirectly from the transfer of shares 
or participations of a resident entity whose assets consist mainly, directly 
or indirectly, of immovable property located in its territory, and also those 
derived from the transfer of shares or participations of a resident or a non-
resident entity when those shares or participations include the right to enjoy 
immovable property located in the Spanish territory.

Certainly, it must be noted that, although the taxation power is kept by 
Spain, its exercise on the realized capital gain obtained by a non-resident 
taxpayer faces a risk in the absence of a tax treaty because of the lack of 
effective exchange of information; but this risk of evasion is not absolute, 
taking into account the residence status of the entity, as well as the cases 
in which a specific exchange of information agreement may apply. In any 
case, it can be clearly stated that Spain does not lose its power to tax the 
realized capital gain because of the mere fact of emigration, which means 
that applying (although at different times) both article 95 bis of the ITA to 
the unrealized capital gain and article 13.1.i) of the NIRTA to the realized 
capital gain on the same shares seems to be an unfair balance of allocation 
rights and a disproportionate exercise of the taxation power.

5. ES: Real Decreto Legislativo 5/2004, 5 Mar.
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The legislator was aware of this effect and therefore granted a step-up clause 
for the calculation of the realized capital gain, so according to article 24.4 
of the NRTA,6 the value at the moment of emigration will be considered as 
the acquisition value; therefore, that calculation will not overlap with the 
one applied to the unrealized capital gain. This provision restores a more 
adequate balance of the allocation rights, but only as far as the taxation 
power of Spain is concerned; obviously, it cannot provide that the calcula-
tion of the realized capital gain according to the domestic provisions of the 
state of residence at the moment of the transfer of the shares will not overlap 
with the calculation of the unrealized capital gain, nor can it determine the 
scope of the correction of double taxation according to the domestic provi-
sions of that state. We will return to this issue in section 27.3.1.

The second hypothesis mentioned above (a tax treaty applies), which in 
practice will be quite common taking into account the Spanish tax treaty 
network,7 raises more concerns in respect of the taxing power of Spain on 
the capital gains derived from shares realized after emigration, as well as 
specific issues that will be analysed in the following section.

27.2.2.  Tax treaty issues

As is well known, allocation of income in the case of capital gains is ruled 
by article 13 of the various model conventions (MCs) in circulation, in par-
ticular the OECD MC, the UN MC and the US MC.

As a general rule, it can be said that, following the provisions of these MCs, 
capital gains obtained by a resident of a contracting state from the alienation 
of shares or participations in a company or entity resident in its territory will 
fall under the catch-all clause laid down in article 13(5) of the OECD MC,8 
which means that the state of residence at the time of the alienation has the 
exclusive right to tax the derived capital gain. In other words, in the case 
of Spain, if a tax treaty applies, Spain has no right to tax the capital gains 
obtained by its former residents if the transfer takes place at a time when 
the taxpayer is a resident of the other contracting state.9

6. Expressly modified for this purpose by ES: Ley 26/2014.
7. There are 85 bilateral tax treaties now in force, most of them on income and capital.
8. “Gains from the alienation of any property, other than that referred to in paragraphs 
1, 2, 3 and 4, shall be taxable only in the Contracting State of which the alienator is a 
resident”. There is a similar rule in article 13(6) of the UN MC and in article 13(6) of the 
US MC.
9. The tax treaty signed between Argentina and Spain (11 Mar. 2013, published 14 
Jan. 2014) does not follow this rule, stating in article 13(7) that any capital gain not 
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As far as our topic is concerned, it could be said that an exit tax such as the 
one in article 95 bis of the ITA can restore a fair balance of the allocation 
rights in the sense that, according to the territoriality principle, it preserves 
the right of the former state of residence (Spain) to tax the wealth gener-
ated in its territory while the taxpayer has been a resident. Nevertheless, the 
compatibility of such an exit tax with a tax treaty may still be problematic.

On the other hand, it is also known that, in respect of capital gains arising 
from the transfer of shares, some relevant exceptions to the rule in art-
icle 13(5) of the OECD MC must be taken into account.

The first exception is the anti-abuse clause laid down in article 13(4) of 
the OECD MC,10 according to which “[g]ains derived by a resident of a 
Contracting State from the alienation of shares deriving more than 50 per 
cent of their value directly or indirectly from immovable property situated 
in the other Contracting State may be taxed in that other State”.11 That is to 
say, if a majority of the underlying assets of the company consists in immov-
able property, the capital gain derived will follow the same rule as the one 
laid down in article 13(1), which means that the state of source (where the 
company is a resident) may tax that income.

Spain will be able to tax this type of capital gain in most cases, given that 
this rule has been included in a significant number of tax treaties signed 
with other states (although not in all cases).12 Moreover, in the OECD MC 
(2010), Spain included a reservation extending the scope of the rule to the 
right of enjoyment of immovable property situated in its territory.13 Such 
a rule is also included in several tax treaties signed with other tax jurisdic-
tions.14

The second exception to the rule of exclusive taxation in the state of 
residence comes from the so-called substantial participation clause, an 

included in the other paragraphs can be taxed in both contracting states, according to the 
relevant domestic provisions.
10. There is a similar clause in article 13(4) of the UN MC and article 13(2) of the US 
MC.
11. Included in 2003.
12. The rule is not included in the tax treaties with Algeria, Austria, Bolivia, Brazil, 
Bulgaria, China, Cuba, Ecuador, Finland, Hungary, Iceland, Indonesia, Italy, Japan, Morocco, 
Romania, Slovakia, Switzerland and Thailand.
13. Reservation 33: “Spain reserves its right to tax gains from the alienation of shares 
or other rights where the ownership of such shares entitles, directly or indirectly, to the 
enjoyment of immovable property situated in Spain”.
14. The tax treaties with Albania, Argentina, Barbados, Georgia, Iceland, Jamaica, 
Kazakhstan, Moldova, Panama, Saudi Arabia, Singapore, Slovenia and Uruguay.
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anti-abuse provision not included in the OECD MC15 but laid down in art-
icle 13(5) of the UN MC, according to which the state of source may tax 
the capital gains of shares (irrespective of the kind of the underlying assets) 
when the alienator has held a significant participation in the company prior 
to the transfer.16 A rule of this kind is also included in several tax treaties 
signed between Spain and other tax jurisdictions,17 with a 25% threshold 
being the most common (some of them include a time condition (12 months 
or more), but others do not).

Another exception, especially relevant for our topic, is included in a few 
tax treaties signed by Spain with certain jurisdictions (Canada, Germany, 
the Netherlands, Norway and Sweden). These contain specific provisions 
for the case of a change of residence by individuals; these provisions can be 
considered to constitute a kind of exit tax in themselves, deriving from the 
tax treaty.18 The rule allows taxation of the gains derived from the transfer of 
shares of a company resident in a contracting state obtained by an individual 
resident in the other contracting state under certain conditions,19 one of them 
being the alienation of the shares in the 5 years subsequent to emigration. 
(In respect of this rule, it is important to note that four of the five jurisdic-
tions in which it applies are EU Member States or EEA states.)

In all cases where any one of these exceptions apply, it can be clearly stated 
that Spain, as the former state of residence and state of source at the time 
of the transfer of the shares, does not lose its right to tax the gain derived 

15. It must be noted that, until 2010, under reservation 45 to article 13 of the OECD 
MC, Spain reserved its right “to tax gains from the alienation of shares or other rights 
forming part of a substantial participation in a company which is a resident”.
16. “Gains, other than those to which paragraph 4 applies, derived by a resident of a 
Contracting State, may be taxed in that other State, if the alienator, at any time during 
the 12-month period preceding such alienation, held directly or indirectly at least___per 
cent (the percentage is to be established through bilateral negotiations) of the capital of 
the company”.
17. The tax treaties with Belgium (5 years), China, Egypt, France, Iceland, Ireland, 
Israel, Mexico, Norway, Portugal, Saudi Arabia, South Korea and Vietnam. In addition, 
Australia, India and Panama (10%). The tax treaties with Argentina, Chile and Lithuania 
extend the scope of the rule to any other gain derived from the alienation of shares rep-
resentative of the capital of companies resident in the other contracting state.
18. Provisions in the tax treaties with Canada (article 13(5)), Germany (article 13(7)), 
the Netherlands (article 14(5)), Norway (article 13(6)) and Sweden (article 13(5)).
19. Conditions such as: (a) being a national of the former state (without being a  national 
of the other state) (the tax treaties with Canada, the Netherlands and Sweden); (b) 5 years 
of prior residence in the former state (the tax treaties with Canada, the Netherlands, 
Norway and Sweden); or (c) a 7% participation (the tax treaty with the Netherlands) or 
decisive influence in the company (the tax treaty with Sweden). The current tax treaty 
with Germany does not require a specific threshold, but 5 years of prior residence and 
transfer in the 5 years subsequent to emigration.
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from the alienation, which means that an exit tax such as the one laid down 
in article 95 bis of the ITA is not justified from the perspective of a fair 
balance of allocation rights between the contracting states. Moreover, the 
overlap of two different taxes on the same gain (the exit tax on the amount 
corresponding to the unrealized capital gain until emigration and the tax on 
the realized capital gain upon transfer) is obviously unfair and dispropor-
tionate from that perspective, and especially for the taxpayer’s position in a 
potential situation of double/triple taxation. This situation is avoided by the 
Spanish legislation that, as mentioned, has provided for a step-up clause in 
the calculation of the tax on the realized capital gain, thus preventing the 
overlap.

The levy of two different taxes (on the unrealized and on the realized capital 
gain) makes sense when the tax events take place at different times (last 
year of residence/alienation of the shares after emigration), but it is, in the 
author’s view, absolute nonsense when the levy of the tax is postponed on 
condition of the subsequent sale of the shares if, according to the tax treaty, 
the former state of residence, as state of source at this time, may tax the 
whole amount of the gain derived from the alienation of the shares (note that 
his will be the case when the taxpayer has moved to another EU Member 
State or an EEA state). In the author’s opinion, if Spain may tax that gain 
according to the allocation rules in the relevant tax treaty with the current 
state of residence, article 95 bis of the ITA should not apply (which obvi-
ously means that the step-up clause in the calculation of the capital gain 
would not apply either). This interpretation, apart from being logical, is 
backed by the general rule that grants the priority of the convention, as laid 
down in article 5 of the Spanish ITA. 

Apart from this case, there is still a concern about the compatibility between 
the exit tax laid down in article 95 bis of the ITA and the tax treaty and, 
more precisely, about whether this provision incurs a treaty override. In this 
respect, Ribes states that the provision implies a general extension of the 
substantial participation clause, even beyond its scope, implemented by a 
unilateral decision, which constitutes a violation of the tax treaty.20

One cannot deny that problems arise from this provision when a tax treaty 
applies, mainly related to double taxation not properly corrected and a dis-
proportionate tax burden for the taxpayer, but, in the author’s opinion, we 
are not here facing a case of treaty override, for two reasons:

20. A. Ribes, supra n. 1, at pp. 134-135.



493

Fair balance in respect of allocation rights

The first reason is connected to the different nature of the taxes referred to 
in the domestic provision and in the tax treaty. Article 13 of the OECD MC 
(and of the UN MC and the US MC) refers the concept of capital gain to 
the “gains derived … from the alienation”. The tax event of an exit tax such 
as the one implemented in article 95 bis of the ITA is not connected to an 
alienation or any other type of transfer and, in the author’s opinion, cannot 
be considered a deemed alienation either, because its tax event is connected 
to the mere fact of the change of the taxpayer’s residence, based on the 
wealth generated by the increased value of the shares while the taxpayer 
has been a resident. The OECD MC Commentary on Article 13 clearly 
notes that the term “alienation of property” is used to cover the capital gains 
under that provision; “alienation of property” is connected to different kinds 
of events, but all of them are related to the concept of transfer, meaning 
change of property, either total or partial, and irrespective of its entitlement.21 
Certainly, the commentary also refers to some cases of deemed capital gains 
related to the increase of value of business assets that could be considered to 
fall under that provision if the domestic legislation of the contracting states 
levy tax on the book profits,22 but, in the author’s view, this example is not 
applicable to the case of the unrealized capital gains taxed under article 95 
bis of the ITA.

The second reason why this provision cannot be considered a case of treaty 
override is due to the time to which the tax event of the exit tax is related. 
This time is out of the scope of the cross-border situation covered by the tax 
treaty, as far as the accrual of the tax is connected to the last year of resi-
dence in Spain; at that moment, there were not two players (the residence 
state and the source state), but only one player on the stage. As mentioned 
in section 27.2.1., the timing issue was expressly referred to by the ECJ in 
its arguments in the National Grid Indus case.

Obviously, it cannot be denied that the underlying goal of article 95 bis of 
the ITA is to retain the taxing power of Spain on the gains generated by the 
shares in order to counteract the negative effects of the catch-all clause in 
article 13(5) of the tax treaty in cases where the taxpayer moves to another 
contracting state before the realization of those gains, but the scenario above 
does not constitute, from a technical perspective, a case of treaty override. 
In other words, the levy of a tax on unrealized capital gains accrued in the 
last year of residence in Spain does not openly violate the allocation rules 
laid down in article 13 of the OECD MC.

21. See OECD MC Commentary on Article 13, para. 5.
22. See OECD MC Commentary on Article 13, paras. 8 and 9.
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That being said, the combined effects of the domestic provision and the tax 
treaty still raise serious concerns from the perspective of a fair balance in 
respect of the taxpayer’s position.

27.3.  Fair balance in respect of the taxpayer’s position

27.3.1.  The risk of an excessive taxation

The implementation of article 95 bis of the ITA, in the cases of taxes levied 
both on unrealized (emigration) and realized (after emigration) capital gains 
can result in different situations for the taxpayer,23 depending on the scope 
of the relevant provisions and the mechanisms for avoiding or correcting 
double taxation. The situations, excluding cases where, as argued, article 95 
bis of the ITA should not apply, could be the following:

(a) There is no tax treaty between Spain and the current state of residence. 
Spain, as state of source and based on article 13.1.i) of the NRITA, may 
levy the tax on the gain derived from the alienation; Spain may also, as 
the former state of residence and based on article 95 bis ITA, levy the 
exit tax. As noted, these two taxes will not overlap, because of the step-
up clause laid down in article 24.4 of the NRITA, and thus double taxa-
tion provoked by the Spanish provisions is avoided. But if the current 
state of residence, according to its domestic legislation, levies a tax on 
the realized gain, there will be double taxation, which may not be prop-
erly corrected unless this legislation grants either a step-up clause when 
calculating the realized gain, or an exemption or a foreign tax credit in 
respect of both taxes levied by Spain. 

(b) There is a tax treaty in force between Spain and the current state of 
residence, according to which the catch-all clause applies. Spain, as the 
state of source, has no right to tax the gain derived from the alienation; 
but, as the former state of residence and according to article 95 bis of 
the ITA, Spain may levy the exit tax. If the current state of residence, 
according to the tax treaty and its domestic provisions, levies a tax on 
the realized gain, there will be double taxation, which may not be prop-
erly corrected unless those provisions grant an exemption or a foreign 
tax credit on the exit tax levied by Spain.

23. See also, in this respect, A. Ribes, supra n. 1, at pp. 136-137.
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(c) There is a tax treaty in force between Spain and the current state of 
residence, according to which Spain, as state of source, may tax the 
gains derived from the alienation; Spain may also, as the former state 
of residence and based on article 95 bis of the ITA, levy the exit tax. 
The overlap of these two taxes will not provoke double taxation, due to 
the step-up clause. But if the current state of residence, according to the 
tax treaty and its domestic provisions, levies a tax on the realized gain, 
there will be double taxation, which may not be properly corrected un-
less those provisions grant either a step-up clause when calculating the 
tax on the realized gain, or an exemption or a foreign tax credit on the 
exit tax levied by Spain.

Last but not least, in a different scenario, a triangular case may arise, such 
as the one in the following example: The taxpayer, resident in Spain, holds 
a substantial participation in a company resident in another state (A), a 
majority of the assets of this company consisting of immovable property 
situated in A. When the taxpayer changes his residence to another state 
(B), taking into account the value of the shares, Spain levies the exit tax 
according to article 95 bis of the ITA. At a later date, being resident in B, the 
taxpayer sells the shares, which according to the tax treaty between A and 
B means that both states (source and residence) may tax the gain derived 
from the alienation. In such a case, the double taxation levied by A and B 
on the realized gain can be corrected according to the provisions of that tax 
treaty (either an exemption or a foreign tax credit granted by B); but it is 
quite unclear how the triple taxation provoked by the overlap of these two 
taxes with the exit tax levied by Spain on the part of the gain accrued upon 
emigration can be corrected.

In any of these scenarios where double (or eventually triple) taxation may 
not be properly corrected, the result will be a disproportionate tax bur-
den and therefore, in respect of the taxpayer’s position, an unfair balance 
between his ability to pay and the taxing power of the states.

27.3.2.  The principle of proportionality

The principle of proportionality has played an important role in the ECJ 
decisions related to exit taxes, to the extent that, in some of these cases, 
although the court justified the domestic provision based on the fair balance 
in the allocation of the taxing power to the former state of residence, it was 
considered that the content and scope of the provision at stake went beyond 
what was necessary to preserve that justified objective.



496

Chapter 27 -  Exit Tax: A Fair Balance?

Proportionality was already mentioned in Lasteyrie du Saillant, when the 
court stated that a domestic provision cannot assume an intention of tax 
avoidance “without greatly exceeding what is necessary in order to achieve 
the aim which it pursues” (paragraph 52).

It should be noted, however, that in most of the cases in which the court 
has invoked the principle of proportionality, the idea has been linked to 
the payment of the exit tax. For instance, in N, the court considered that 
the obligation to provide guarantees for the granting of a deferral was con-
trary to that principle to the extent that it goes beyond what its necessary 
in order to ensure the effectiveness of such a tax based on the principle of 
fiscal territoriality (paragraph 51). Moreover, in the decisions in National 
Grid Indus, European Commission v. Portugal, European Commission v. 
the Netherlands, European Commission v. Spain and DMC, the immedi-
ate recovery of the exit tax was considered to be contrary to the principle 
of proportionality. Based on the same idea, there was a different result in 
Verden, in which the court considered valid and proportionate “the taxation 
of such capital gains and the staggered recovery of the tax relating to those 
gains over 10 annual installments”.

In other words, the ECJ has not analysed exit taxes from the perspective of 
the risk of a disproportionate tax burden provoked by the overall effect of 
taxation on unrealized and realized capital gains in cross-border situations; 
it has only focused on the domestic provisions implementing those taxes in 
the former state of residence, which the court considers to be justified based 
on the principle of fiscal territoriality, provided that their payment condi-
tions are in accordance with the principle of proportionality.

In this respect, note that article 95 bis of the ITA provides for deferred 
payment upon request by the taxpayer, but only in the cases of change of 
residence due to employment or a temporary move to another state that 
has signed a tax treaty with Spain including a provision on exchange of 
information. In other circumstances, the taxpayer could request deferred 
or fractionalized payment according to article 65 of the General Tax Act 
(GTA),24 although its concession falls under the discretionary power of the 
tax administration. That could also be the case when the taxpayer moves to 
another EU Member State or an EEA state and falls under any one of the 
conditions that, according to article 95 bis of the ITA, allows for levying the 
trailing tax; in this respect, it must be noted that an immediate recovery of 
the tax, even taking into account the application of article 65 of the GTA, 

24. ES: Ley 58/2003 General Tributaria, art. 65.
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was expressly considered not compliant with the principle of proportionality 
in European Commission v. Spain.

The risk of a disproportionate taxation provoked by the exit tax in the 
different cross-border situations described above (see section 27.3.1.) 
should be analysed in the light of the fair balance doctrine set out by the 
European Court of Human Rights (ECHR), dealing with the protection of 
property according to the provisions laid down in article 1 of the Protocol 
to the Convention for the Protection of Human Rights and Fundamental 
Freedoms.25

As is well known, the protection of property right is stated in paragraph 1 of 
that provision, but this protection is submitted to the so called “tax excep-
tion” laid down in paragraph 2, according to which that protection does not 
preclude enforcement of the laws necessary to secure the payment of taxes.

The doctrine set out by the ECHR is based on the idea of the need to pre-
serve a fair balance between the protection of property and the general 
interest represented by tax legislation. The court has developed that idea by 
means of two conditions: first, the “quality of the law”, in the sense that the 
tax should be enacted by a legal instrument, be published and be foreseeable 
in accordance with the principle of legal certainty; and second, the effects of 
the tax provision should not imply an excessive tax burden for the taxpayer.

Some ECHR decisions have dealt with this second condition with different 
results for the taxpayers.26 However, the court has not been very precise in 
respect of the concept of an “excessive tax burden”, nor has it connected 
this concept with specific tax principles (such as ability to pay or equal-
ity), but, in some cases, the principle of proportionality has been taken into 

25. Article 1, Protection of property: 
  Every natural or legal person is entitled to the peaceful enjoyment of his posses-

sions. No one shall be deprived of his possessions except in the public interest 
and subject to the conditions provided for by law and by the general principles of 
international law.

  The preceding provisions shall not, however, in any way impair the right of a 
State to enforce such laws as it deems necessary to control the use of property 
in accordance with the general interest or to secure the payment of taxes or other 
contributions or penalties.

26. See, for instance, ECHR: 16 Jan. 1995 (Travers v. Italy), 22 Jan. 2009 (Bulves v. 
Bulgaria) and 18 Mar. 2010 (Support Centre v. Bulgaria) (in favour); and 12 Feb. 2006 
(Burden and Burden v. United Kingdom) (against).
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account.27 Therefore, and for the time being, whether a tax provision may 
provoke an excessive tax burden for the taxpayer should be ascertained on 
a case-by-case basis. 

In the author’s opinion, the potential effect of the application of article 95 
bis of the ITA in cross-border situations (such as those described in sec-
tion 27.3.1.) that involve a risk of disproportionate tax burden deserves 
attention from the perspective of the fair balance doctrine set out by the 
ECHR in respect of the protection of the property right vis-à-vis the tax 
legislation.

27. See also, in this respect, ECHR: 9 Oct. 2009 (Moon v. France), 10 Dec. 2010 
(Jubert v. France), 17 Apr. 2012 (Steininger v. Austria), 14 May 2013 (N.K.M. v. Hungary), 
25 June 2013 (Gáll v. Hungary) and 2 July 2013 (R.Sz. v. Hungary).
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