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Introduction

In this note, the author comments on events in the UK
Parliament and at the Commission that have highlighted
the perceived unfairness of the availability of the remit-
tance basis for UK non-domiciliaries. He also considers
new material from Her Majesty’s Revenue and Customs
(HMRC) on how domicile outside the United Kingdom
should be established and the remittance basis claimed.1

Perceived Unfairness of the Remittance Basis

Pressure in the UK Parliament on new Chancellor of the
Exchequer, Alistair Darling,2 and his Treasury team has
focused attention on the conflict between what is per-
ceived to be the unfairness of allowing individuals not
domiciled in the United Kingdom to pay UK tax on
non-UK income and chargeable gains only if remitted
there and the economic benefits to the United Kingdom
of attracting such persons to do business there.3

Whilst admitting that the 2003 Review4 has made no
changes to the residence and domicile rules,5 the Finan-
cial Secretary to the Treasury, Jane Kennedy, has con-
firmed that it is ongoing under the management of two
officials from the Treasury with the part-time support of
others from the Treasury and HMRC.6 She has also
pointed out that, though it is not possible to ascertain
the amount of the unremitted non-UK income and
gains of individuals resident but not domiciled in the
United Kingdom that escapes UK tax,7 those individuals
did pay tax of approximately GBP 3.3 billion on income
of GBP 9.8 billion in the tax year 2004/05.8

Ms Kennedy has also confirmed that 112,000 individu-
als indicated on their 2004/05 self-assessment tax
returns that they were not domiciled in the United King-
dom,9 an increase of 74% compared to 2002.10 This posi-
tion appears to have angered her Labour Party Parlia-
mentary colleague, Jim Cousins, who has stated,11 “it is
absolutely certain” that the cross-party Commons Treas-
ury Select Committee on which he sits “will look at tax
domicile. ... We can’t run the tax economy of this country
as a large-scale version of the Chelsea Football Club”.12

So what, if anything, is likely to result? In his first inter-
view as Chancellor,13 Darling said “I am very aware that
there are a number of people who are doing business
here, and are contributing to business here, and could go
somewhere else”. He subsequently confirmed14 that “he
would not commit to reforming or scrapping the rules”
until “a Treasury review of the regime was completed” and
that “any changes will be done in the context of the
Budget and Pre-Budget Report”. Accordingly, Chancellor
Darling may say something when he presents his first
such Report this month, earlier in the year than usual,15 if
the 2003 Review16 has been completed. 

The Commission has, interestingly, served a formal
notice17 on the UK government asking for information
regarding the United Kingdom’s remittance basis of tax-
ation that the Commission considers to be discrimina-
tory as far as Ireland is concerned. This is because the
UK taxes the income of UK non-domiciliaries arising in
Ireland, regardless of whether or not that income is
remitted to the United Kingdom.18 The Commission has
already asked Ireland19 to apply the remittance basis to
income20 arising in the United Kingdom to individuals
not domiciled in Ireland.21

The perceived unfairness is that Ireland and the United
Kingdom each treat income22 arising in the other coun-
try less favourably than other foreign income by not
allowing the remittance basis. This is considered to be
contrary to the EC Treaty23 and the European Economic
Area (EEA) Agreement24 in that it restricts the free
movement of capital.25 Commissioner Laszlo Kovacs’
remark that the Commission is not, nevertheless, advo-
cating the remittance basis “as it may lead to double non-
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taxation”26 does not, however, recognize the limitation of
relief articles, which appear in over one half of the
United Kingdom’s tax treaties with the other Member
States. Such an article cancels tax relief in the state of
source on unremitted income arising there.27

Establishing a Non-UK Domicile

There is no provision in the relevant UK tax statutes for
non-UK domicile to be established if no income or gains
arise to which domicile status is relevant for tax pur-
poses. HMRC, in fact, makes it clear that they will not
consider the position if domicile has no immediate rele-
vance to an individual’s tax liability28 and that no claim
can then be made. HMRC’s use of the term “claim” here is
technically incorrect, as an actual claim is only required
in this context for relevant foreign income arising to a
non-UK domiciliary to be taxed on the remittance
basis29 once non-domicile has been established. Gains
and chargeable overseas earnings arising to non-UK
domiciliaries are automatically taxed on the remittance
basis.

The questions to be answered where non-UK domicile is
to be established have been changed for 2006/0730 as
part of a rewrite of the non-residence and non-domicile
pages31 of the tax return form. An individual is now
merely asked whether or not this is the first year for
which non-UK domicile has been claimed32 and, if so,
HMRC is then likely to enquire into the position within
the enquiry period allowed for the particular return
under the self-assessment provisions.33

There are now, however, three further questions to be
answered,34 these being to confirm when any domicile of
origin in the United Kingdom changed, whether or not
the individual was born in the United Kingdom but has
never been domiciled there, and when they came to live
in the United Kingdom if not born there. These ques-
tions are likely to be relevant not for UK income tax and
capital gains tax, but, rather, for the deemed domicile
provisions regarding UK inheritance tax.35 In particular,
though the answers to the first two questions may clas-
sify the individual as not domiciled in the United King-
dom under the general law, they must usually also not
have been domiciled there within three years of the time
relevant for the particular inheritance tax charge, nor
resident36 there in not less than 17 of the 20 tax years
ending with the tax year in which that relevant time
falls.37

Claiming Remittance Basis

As stated previously, the application of the remittance
basis to the relevant foreign income38 of a non-UK

domiciliary must be claimed39 and the rules governing
claims,40 therefore, apply. Specifically, the claim must be
made in a return41 and HMRC has confirmed42 that this
requirement is satisfied if the non-residence supplemen-
tary pages43 and F2 of the foreign pages of the tax return
are completed. If there have been no remittances, the
claim can be made by an entry in the additional infor-
mation box at 6.39 on F5 to prevent assessment of the
income to UK tax on the arising basis.

HMRC has also confirmed that, where no UK tax return
is issued because there is no income arising within the
United Kingdom, there is no need to notify chargeability
of the relevant foreign income provided a claim for the
remittance basis could be made and there have been no
remittances.44 This, however, assumes that HMRC
accepts that the individual is not domiciled in the
United Kingdom on enquiring into their affairs. It may,
therefore, benefit an individual to notify chargeability to
establish the position and it appears that there is no rea-
son why this cannot be done.45 It can, however, be bene-
ficial not to claim the remittance basis where there are
relevant foreign income losses, though the relief avail-
able for those losses may be limited.46
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